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The following index and digest contain the legal items which have appeared in The 


Banking Law Journal during 1933. 


The entire arrangement, including the numbering of the sections, follows the plan 
of the fourth edition of the Banking Law Journal Digest, which contains in its 750 pages 
the digest of more than 10,000 banking decisions which have been published in The 
Banking Law Journal from the time of its establishment in 1889 down to 1933. 


AGENTS 


§57. Agent’s authority to indorse. 


Where the treasurer of a corporation, au- 
thorized to indorse in blank, checks payable 
to the corporation for purposes of deposit 
only, indorses such checks and diverts the 
proceeds to his own use, the bank will not 
be liable to the corporation if it appears 
that the bank had no notice of the limita- 
tion on the treasurer’s authority. Brody 
Trading Corporation v. Manufacturers’ 
Trust Co., 259 N. Y. Supp. 91. 50 B. L. 
J. 150. 


A depositor, who provides an employee 
with a rubber stamp, for the purpose of 
indorsing checks, bearing the depositor’s 
name “by . .»”? intending that the em- 
ployee shall fill in his name in the blank 
space, and use the stamp to indorse checks 
only for the purpose of depositing them in 
the depositor’s account, but does not inform 
the bank as to this limitation on the em- 
ployee’s authority, will not be allowed to 
hold the bank liable where the employee 
cashes checks so indorsed at the bank and 
appropriates the proceeds. The bank is 
justified in assuming that the employee is 
acting within his authority. Kenney v. 
‘North Capitol Savings Bank, 61 Fed. (2d) 
521. 50 B. L. J. 273. 


The plaintiff company authorized its sales 
agent to receive checks payable to the plain- 
tiff and to indorse them, but only for de- 
posit in a certain bank. The agent indorsed 
a number of checks, some drawn on the 
defendant bank and some on other banks 
and cashed them at the defendant bank. The 


defendant had no knowledge of the limita- 
tion on the agent’s authority. It was held 
that the defendant was not liable to the 
plaintiff for the amount misappropriated by 
the agent. Sinclair Refining Co. v. First 
National Bank, Ga., 165 S. E. Rep. 860. 
50 B. L. J. 224. 


Under the Kentucky statute (§ 19 of the 
Uniform Negotiable Instruments Act) an 
agent’s authority to sign checks against his 
principal’s account must be in writing. The 
principal may, however, act in such manner 
as to preclude himself from asserting the 
agent’s lack of authority. National Deposit 
Bank v. Ohio Oil Co., Ohio, 62 S. W. Rep. 
1048. 50 B. L. J. 1005. 


ALTERED PAPER 


§ 62. Alterations held immaterial. 


The alteration of the amount of a note, 
as expressed in figures, leaving the written 
amount in the body of the note unchanged, 
is not a material alteration and does not 
relieve the maker from liability. Morris 
Plan Co. v. Epstein, 263 N. Y. Supp. 454. 
50 B. L. J. 601. 


One who purchases negotiable bonds for 
value and in good faith takes good title to 
the bonds though it turns out that the 
bonds had been stolen from the rightful 
owner and that the serial numbers on the 
bonds had been altered. The alteration of 
the serial number of a negotiable bond is 
an immaterial alteration and does not af- 
fect the title of an innocent purchaser. 
Hellar v. National City Company, Wash., 18 
Pac. Rep. (2d) 480. 50 B. L. J. 957. 
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§71. Detaching paper. 

Where a note and sales contract are 
printed on a single sheet of paper, sepa- 
rated from each other by a perforated line, 
the detachment of the note from the con- 
tract constitutes a material alteration. 
Whaley Bros. v. Stevens, Va., 165 S. E. 
Rep. 645. 50 B. L. J. 488. 


§77. Right of drawee bank to recover 
money paid on altered check. 


A check which had been altered as to the 
payee’s name and raised was deposited in 
the defendant bank and, by it, indorsed 
and collected from the plaintiff, the drawee. 
In an action by the plaintiff to recover the 
amount, it was held that the negligence of 
the drawer of the check in issuing it was 
not available as a defense to the defendant. 
Manufacturers’ Trust Co. v. Harriman Nat. 
Bank Trust Co., 262 N. Y. Supp. 482. 50 
B. L. J. 613. 


ASSIGNMENTS 


Assignment of deposit. 

An assignment executed by a woman, 
upon entering a home, reciting that in con- 
sideration of the care and support provided 
by the home, it was agreed that in the 
event of the woman’s death, all money on 
deposit in any bank to her eredit “shall 
remain” the property of the home, does not 
convey to the home any interest in deposits 
standing in the woman’s name at the time 
of her death. In re Davis’ Estate, 203 
N. Y. Supp. 482. 50 B. L. J. 527. 


Assignment of contract. 

Where a director of a bank assigns to 
the bank his interest in a contract for a 
deed for the purpose of bolstering the 
bank’s assets and preventing the closing of 
the bank by the Banking Department, the 
director will not be permitted, after the 
closing of the bank, to require the receiver 
to return his assignment. Peterson v. Baird, 
N. D., 249 N. W. Rep. 690. 50 B. L. J. 1010. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§97. Priorities between different parties. 


To constitute a levy upon personal prop- 
erty capable of manual delivery, under a 
writ of attachment, there must be an actual 
taking of possession. Hence, where a sheriff 
enters a bank to make an attachment, and 
while he is talking to the bank officer on 
whom he served the writ, the state bank 
examiner enters, posts a notice and takes 
actual possession of the money in the bank, 
the levy of attachment is void. Beemer v. 
Seaborn, Nev., 22 Pac. Rep. (2d) 356. 50 
B. L. J. 760. 
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BANKING 


Banking Act of 1933. 

Question and Answer Analysis of the 
Banking Act of 1933, by W. R. Morehouse. 
50 B. L. J. 561. 


The President’s proclamation in closing 
the banks of the country on March 6, 1933, 
was valid and legal. Daly Bros. v. Hick- 
man, Sup. Ct. of Dist. of Columbia. 50 
B. L. J. 935. 


Each bank department a separate entity. 

Each department of a bank is a separate 
and distinct entity, and a judgment against 
the trust department cannot be enforced 
against the commercial and savings depart- 
ments. A bank that takes over certain in- 
dividual trusts from the trust department 
of another bank does not subject itself to 
liability for claims against the latter bank’s 
trust department. Russ Lumber & Mill Co. 
v. Hellman Commercial Trust & Savings 
Bank, Cal., 22 Pac. Rep. (2d) 234. 50 
B. Jd. 732. 


Merger and consolidation. 

Under $496 of the New York Banking 
Law, a trust company stockholder, objecting 
to its merger with another trust company, 
has 20 days after the approval of the mer- 
ger by the stockholders in which to file 
objections and demand an appraisal of and 
payment for his stock. He cannot be de- 
prived of this right by the act of the newly 
merged company in filing duplicates of the 
merger agreement in the offices of the Bank- 
ing Superintendent and the County Clerk, 
making the merger effective under §§ 492 
and 493 of the Banking Law, before the 
expiration of the 20 days. Application of 


Wynegar, 259 N. Y. Supp. 328. 50 B. L. 
J. 379, 
§122. Banking powers. 


It is within the powers of a bank to agree 
to loan a depositor’s money for him and 
the bank will be responsible for a loss sus- 
tained by the depositor where it makes such 
a loan contrary to the depositor’s instruc- 
tions. Ertman v. Usiak & Liberty National 
Bank, Wisc., 245 N. W. Rep. 693. 50 
B. L. J. 291. 


It is illegal for a state bank and a na- 
tional bank to purchase notes and bills re- 
ceivable from another national bank, which 
had failed, in order to enable the failed 
bank to reopen and to agree to pool any 
losses sustained through the transaction. 
Consequently, one to whom the national 
bank, which had sustained the larger loss, 
assigned its interest in the contract could 
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not enforce the contract against the state 
bank. (A bank has no power to enter into 
a partnership agreement with another cor- 
poration or with an individual.) Norris v. 
Oklahoma State Bank, Okla., 14 Pac. Rep. 
(2a) 218. 50 B. L.. J. 299. 


§ 123.—Borrowing money. 


The Connecticut Superior Court has juris- 
diction and power to authorize the receiver 
for a trust company to borrow money from 
the Reconstruction Finance Corporation, and 
pledge assets of the trust company as col- 
lateral, for the purpose of paying dividends 
to depositors in the savings department: 
Bassett v. Merchants’ Trust Co., Conn., 161 
Atl. Rep. 789. 50 B. L. J. 146. 


Under the statutes of Iowa, the Superin- 
tendent of Banking, as receiver of a closed 
bank, has the legal right to make applica- 
tion for a loan from the Reconstruction Fi- 
nance Corporation. Andrew v. First Trust 
& Savings Bank, Ia., 244 N. W. Rep. 394. 
50 J. 412. 


§ 125.—Acting as guarantor. 


A bank, authorized to do business as a 
trust company, is not authorized to pledge 
its individual liability for the payment of 
notes secured by a mortgage on realty, and 
the payees of the notes and mortgage have 
no right to look to the bank individually 
for payment since all parties are put upon 
notice by the form of the bank’s signature, 
“as trustee but not individually.” Perkins 
v. Fuquay, Fla., 143 S. Rep. 323. 50 B. L. 
7. 125. 


It is not within the powers of a trust 
company to guaranty payment of certificates 
of participation in mortgages held by the 
company as trustee and no liability based on 
such guaranty can be enforced against the 
receiver of the company upon its failure. 
Reichert v. Metropolitan Trust Co., Mich., 
247 N. W. Rep. 128, 50 B. L. J. 549. 


§ 126.—Insurance business. 

Where a bank sells an insurance agency 
business, agreeing to lend its moral support 
to the business and not to engage in the 
insurance business within the county in 
which it was located, such agreement does 
not preclude the bank’s officers from per- 
sonally engaging in the insurance business. 
Sloan v. Charlevoix State Savings Bank, 
Mich., 244 N. W. Rep. 477. 50 B. L. J. 306. 


BANKRUPTCY 


Liability of receiver. 


A receiver who deposits estate funds in 
a bank which fails and the surety on his 


bond will be liable for the amount lost 
through the failure, even though the receiver 
and surety believed in good faith that the 
bank was sound financially. Epstein v. Kan- 
sas City Life Ins. Co., 53 S. W. Rep. (2d) 
986. 50 B. L. J. 325. 


§ 133. Appointment and powers of receiver 


—superintendent of banks. 


The commissioner of banks of North Caro- 
lina, in charge of an insolvent bank, has 
the power, when authorized by the proper 
court, to borrow money on behalf of the 
bank from the Reconstruction Finance Cor- 
poration and to pledge the bank’s assets for 
the payment of the loan. Blades v. Hood, 
N. C., 164 8. E. Rep. 828. 50 B. L. J. 214. 


§ 136. Application of collateral. 


A county, holding collateral as security 
for its deposit in a bank which becomes 
insolvent, is not obliged to exhaust the col- 
lateral first before it can share in the dis- 
tribution of dividends of the closed bank. 
In re Bank of Oakley; Contra Costa County 
v. Rainey, Cal., 21 Pac. Rep. (2d) 164. 50 
B. L. J. 692. 


Preferences within four months of 
bankruptcy. 

A bank that appropriates a customer’s 
deposit to satisfy a loan is obtaining a 
preference if the depositor becomes bank- 
rupt within the next four months. And if, 
during the pendency of the suit to recover 
this deposit by the depositor’s trustee in 
bankruptcy, the depositary bank is declared 
insolvent, the trustee in bankruptcy is en- 
titled to recover this amount in full as a 
preferred claim. MacDonald v. Guy, 63 Fed. 
Rep. (2d) 334. 50 B. L. J. 797. 


§ 138. 


A transfer of notes, as security for a 
debt incurred in a clearing transaction, by 
a national bank in contemplation of bank- 
ruptey is void under the Federal statutes 
(U. S. Code, Title 12, Section 91) and the 
notes may be recovered back by a receiver 
subsequently appointed for the bank. First 
National Bank v. Andresen, 57 Fed. Rep. 
(2d) 17. 50 B. L. J. 22. 


§ 141. Priorities among creditors. 


Where a bank is requested by a depositor 
to purchase certain bonds for the deposi- 
tor’s account and later issues a memorandum 
to the effect that the bonds have been pur- 
chased, the depositor will be treated as a 
preferred creditor upon the failure of the 
bank where it appears that the bank had 
not actually purchased the bonds. Royal 
Arch Benefit Assn. v. Taylor, Ark., 60 S. W. 
Rep. (2d) 915. 50 B. L. J. 669. 
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Where a county treasurer pays a personal 
debt to a bank by checks drawn on county 
funds deposited in other banks, and the 
payee bank has knowledge of this, the 
county will be allowed to recover this money 
in full from the payee bank even after the 
latter becomes insolvent. Spartanburg County 
y. Arthur; In re Bank of Union, 8. C., 
169 S. E. Rep. 235. 50 B. L. J. 803. 


Where a large majority of the depositors 
of a bank, for the purpose of stopping a 
run and enabling the bank to continue in 
business, sign agreement limiting their right 
to withdraw and assign their deposits, the 
depositors who do not sign the agreement 
will not be entitled to a preference over 
those who do, upon the failure of the bank. 
Andrew v. Delaware County State Bank, 
Ta., 249 S. W. Rep. (2d) 768. 50 B. L. J. 


825. 


§ 142.—Depositors. 

One who deposits money _ generally, 
whether in a checking or savings account, 
whether interest bearing or otherwise, will 
not be preferred over other depositors on 
the failure of the bank. But one who en- 
trusts money to a bank to be held intact, 
or leaves it with a bank for a specific pur- 
pose under circumstances that negative an 
intent that title shall pass to the bank, will 
be entitled to a preference. Kershaw v. 
Kimble, 65 Fed. Rep. (2d) 553. 50 B. L. 
J. 986. 


Where a bank, acting as agent, collects 
money for an electric company from the 
company’s customers and deposits the col- 
lections to the credit of the company, the 
deposit is a general one and not a special 
deposit. Consequently, on the failure of 
the bank, the company is not entitled to 
a preference in payment over other de- 
positors. Missouri Utilities Co. v. Scott 
County Bank, Mo., 62 S. W. Rep. (2d) 933. 
50 B. L. J. 1028. 


§ 143.—Deposits of trust funds. 

Where a trustee deposits trust funds in 
a bank in his name as trustee, and there is 
nothing in the will or agreement creating 
the trust forbidding it, the relation of 
debtor and creditor arises between the bank 
and the depositor, even though no order of 
court allowing the deposit has been obtained, 
and the deposit is not entitled to a prefer- 
ence in payment on the failure of the bank. 
Lamb v. Fulton, Ohio, 185 N. E. Rep. 888. 
50 B. L. J. 852. 


§ 144.—Deposits made when bank insolvent. 

A check drawn on one bank and deposited 
in another bank that is insolvent and segre- 
gated immediately, is entitled to a prefer- 


THE BANKING LAW JOURNAL 


ence, even though cash was substituted for 
the check and the check used in clearing 
with the drawee bank. Such a transaction 
augments the assets in the receiver’s hands, 
whereas a check drawn on the insolvent bank 
and deposited with it would not augment 
the assets and hence would not be a pre- 
ferred claim. St. Augustine Paint Co. v. 
MeNair, Fla., 59 Fed. (2d) Rep. 755. 50 
B. L. J. 391. 


Where a bank, knowing that it is about 
to suspend business, permits a customer to 
deposit checks, uses the checks in a clearing 
transaction and then closes its doors, the 
bank holds the amount of the checks as a 
trustee for the customer and the latter is 
entitled to be paid in full. State v. Farm- 
ers’ State Bank, N. D., 244 N. W. Rep. 45. 
50 B. L. J. 132. 


§ 145.—Special deposits. 

A bank, to which a railroad company for- 
wards money periodically for the exclusive 
purpose of cashing the company’s pay 
checks given to employees working in the 
neighborhood of the bank, does not obtain 
title to the money nor become a mere credi- 
tor of the company, but holds it as a fidu- 
ciary. Therefore, the railroad company is 
entitled to a preference upon the insolvency 
of the bank. In re Warren’s Bank, Wis., 
244 N. W. Rep. 594. 50 B. L. J. 227. 


A deposit of gold “for safe-keeping” will 
not be entitled to a preference in payment 
where it appears that the depositor was 
given a certificate of deposit for the gold, 
upon which interest was paid regularly, and 
that, while the gold was kept intact in the 
bag in which it was contained when de- 
posited, it was regarded by the bank as 
cash on hand and counted as part of the 
bank’s reserve. Montgomery v. Smith, Ala., 
145 So. Rep. 822. 50 B. L. J. 472. 


One who deposits checks in a bank for 
the express purpose of meeting an out- 
standing check will be entitled to a prefer: 
ence in payment upon the failure of the 
bank. Kelley v. Joplin State Bank, Mo., 
63 S. W. Rep. (2d) 171. 50 B. L. J. 989. 


When a deposit 1s made for a particular 
purpose, for instance the payment of a cer- 
tain check, the deposit creates a trust rela- 
tionship and, upon the failure of the bank, 
the depositor is a preferred creditor and is 
entitled to be paid in full. Andrew v. 
Farmers’ & Merchants’ Savings Bank, Iowa, 
245 N. W. Rep. 226. 50 B. L. J. 103. 


Where a bank receives Liberty bonds for 
safe-keeping, wrongfully pledges them for 
a loan and then fails, the owners of the 


THE BANKING LAW JOURNAL v 


bonds will be entitled to a preference in 
payment over other depositors and creditors 
of the bank. Holsinger v. Commercial State 
Bank of Rosedale, Kans., 20 Pac. Rep. (2d) 
451. 50 B. L, J. 979. 


§ 146.—Deposits of public moneys. 


Under the statutes of Arkansas, a deposit 
of school funds in a bank is not entitled to 
a preference in payment upon the failure 
of the bank in the absence of a written 
agreement making it a special deposit. Ford 
v. State, Ark. 53 S. W. Rep. (2d) 603. 
50 B. L. J. 609. 


§ 147.—Estate funds. 


Estate funds, deposited as such by the 
executor, are not entitled to a preference 
upon the insolvency of the bank of deposit. 
Although the relation between the executor 
and the beneficiaries of the fund is one of 
trust, the relation of executor and the bank 
is one of debtor and creditor. State ex 
rel. Sorenson v. Citizens’ Bank of Stuart, 
Nebr., 248 N. W. Rep. 82. 50 B. L. J. 620. 


Money belonging to an estate, deposited 
with a savings and loan association by the 
executor, is not entitled to a preference over 
other deposits on the failure of the associa- 
tion even though the secretary of the asso- 
ciation orally agrees with the executor that 
the money will be held by the association 
in trust for the estate. In re Krueger’s 
Estate, Wash., 21 Pac. Rep. 1030. 50 B. L. 
J. 881, 


Where a trust company, acting as guard- 
ian, receives money belonging to the ward 
and mingles it with the company’s commer- 
cial deposits, this constitutes a breach of 
fiduciary duty and, upon the failure of the 
trust company, entitles the ward to recover 
in full with interest. If the assets are 
insufficient to meet this liability, the de- 
ficiency will be paid out of the stockholders’ 
liability on the capital stock. Morrison v. 
Lawrence Trust Co., Mass., 186 N. E. Rep. 
54. 50 B. L. J. 875. 


§ 152.—Holder of draft. 


Where the payee of a check sends it direct 
to the drawee for collection and return, and 
the drawee charges the maker’s account, 
sends a draft on another bank in payment, 
and then fails before the draft is paid, the 
holder is not entitled to a preferred claim 
against the assets of the failed bank. Am- 
berg Schwab and Company, Inc. v. Com- 
mercial State Bank, Kans., 22 Pac. Rep. 
(2d) 442. 50 B. L. J. 872. 


One who purchases bank drafts for cash 
and still holds them at the time of the fail- 


ure of the issuing bank is not entitled to 
a preference in payment over the other 
creditors of the bank. In purchasing bank 
drafts the purchaser becomes, in law, an 
ordinary creditor of the bank. No relation- 
ship of trust is involved. Fulton v. Hankey, 
Ohio, 180 N. E. Rep. 268. 50 B. L. J. 204. 


A collecting bank which forwards checks 
direct to the drawee bank “for collection 
and return” and, upon receiving drafts in 
remittance, permits the depositor of the 
checks to draw the amount, will be a pre- 
ferred creditor of the bank issuing the 
drafts upon the failure of that bank before 
the drafts can be collected. Valley State 
Bank, Tex. v. Taylor, Ark. 53 S. W. Rep. 
(2d) 991. 50 B. L. J. 422. 


The holder of a certificate of deposit at- 
tempted to collect it from the issuing bank 
but the president of the bank persuaded him 
to take a draft instead, saying that the 
draft operated as an assignment. The holder 
was unable to collect the draft because of 
the failure of the issuing bank on the fol- 
lowing day. It was held that he was not 
entitled to a preference in payment over 
other creditors. A statute providing that 
a draft issued by a bank for the bona fide 
transfer of funds shall be a preferred claim 
upon the failure of the bank does not apply 
to a case of this kind. Andrew v. Pilot 
Mound Savings Bank, Ia., 245 N. W. Rep. 
329. 50 B. L. J. 396. 


Filing claims. 

One claiming to be a depositor of a failed 
bank is not entitled to notice of liquidation 
where neither his name nor his address ap- 
pear on the books of the bank. If he fails 
to file his claim within the time allowed by 
statute he is barred from recovering against 
the bank. Societa Principessa, ete., Ine. v. 
Broderick, 260 N. Y. 260, 183 N. E. Rep. 
382. 50 B. L. J. 230 Reversing 49 B. L. J. 
1037. 


BRANCH BANKING 


Federal statutes. 


Digest of Federal statutes as to the es- 
tablishment and operation of branches by 
national banks. 50 B. L. J. 662. 


CERTIFICATES OF DEPOSIT 


§ 203. Negotiability. 


A certificate of deposit, payable “6 
months after date on the return of this 
certificate properly indorsed” and bearing 
the words “not subject to check,” is ne- 
gotiable. Gordon v. Fifth Avenue Bank, 
Pa., 162 Atl. Rep. 825. 50 B. L. J. 303. 
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CERTIFIED CHECKS 


§ 234. Written or verbal certification. 


A statement by a bank teller over the 
telephone to the effect that a check drawn 
on the bank would be paid is not binding 
and ‘cannot be enforced against the bank. 
First National Bank v. Dickson, Tex., 59 
S. W. Rep. (2d) 179. 50 B. L. J. 941. 


§ 239. Retention of checks as certification. 


Where checks are forwarded for collection 
to the drawee bank and the latter retains 
them two days and then issues and mails 
drafts in payment, but stops payment of 
the drafts upon learning of the disappear- 
ance of the drawer of the checks, the same 
constitutes an acceptance of the checks and 
renders the bank liable on them to the 
payee. Commercial Investment Co. v. Citi- 
zens’ State Bank, Mo., 54 S. W. Rep. (2d) 
424. 50 B. L. J. 581. 


§ 243. Certification of overdraft check. 


Where a bank certifies a check in the 
mistaken belief that it is drawn against 
sufficient funds, but the holder of the 
check has not sustained any loss through 
relying on the certification, the bank will 
not be liable on the check. Metropolitan 
Life Insurance Co. v. Bank of United States, 
N. Y., 182 N. E. Rep. 18. 50 B. L. J. 33. 


CHECKS 


§ 258. Check does not operate as an assign- 
ment. 

A check is not an assignment of funds in 
the drawer’s account in the sense that de- 
livering it entitles the payee immediately 
to the amount covered by it. The money 
does not actually belong to the payee until 
the check has been presented and paid. The 
death of the drawer before presentment re- 
vokes the check. Dixon Shoe Co. v. Bank 
of North Freedom, Wisc., 243 N. W. Rep. 
327. 50 B.L. J. 26. 


COLLECTIONS 


§ 276. Duties of collecting bank; liability 
for negligence generally. 

Where a person delivers to a bank a deed 
with sight draft attached, with written in- 
structions to collect the draft before de- 
livering the deed, the bank is liable for de- 
livering the deed without collecting the 
draft to the extent of the customer’s actual 
loss, which is the market value of the land, 
or so much of the purchase price as remains 
unpaid. The fact that the purchaser might 
have refused or been unable to pay the 
draft upon presentment is immaterial to the 
plaintiff’s right of recovery. Stewart v. Pen 


Argyl National Bank, Pa., 161 Atl. Rep. 
327. 50 B. L. J. 19. 


§ 284. Collections should be made in cash. 


A bank, which receives a cashier’s check 
for collection and takes in payment the 
drawee’s draft on another bank, will be 
liable to the owner of the cashier’s check if 
the draft cannot be collected, due to the 
failure of the issuing bank. Foster v. 
People’s Bank, Ga., 170 S. E. Rep. 408. 
50 B. L. J. 1033 


§ 305. Failure of bank connected with col- 
lection transaction; rights of parties. 
A bank, which forwards an item for col- 
lection, with a letter stating “When paid, 
kindly forward us your draft in payment, 
less your customary charge,” will not be a 
preferred creditor of the collecting bank if 
the latter fails after making the collection 
and before the draft, which it returns in 
payment, can be collected. The letter is a 
request for exchange and the trust relation, 
which would ordinarily exist between the 
two banks, is terminated when the exchange 
is remitted. State, ex rel. Sorenson v. New- 
man Grove State Bank, Neb., 247 N. W. 
Rep. 509. 50 B. L. J. 889. 


A draft sent by a drawee bank, before 
it becomes insolvent, to a Federal Reserve 
Bank as agent for and in behalf of payee 
or indorsing bank, is not a “deposit” so as 
to entitle it to priority over “other lia- 
bilities.” Bassett v. West Haven Bank & 
Trust Co., Conn., 165 Atl. Rep. 895. 50 
B. L. J. 672. 


Checks sent to a correspondent bank for 
collection, but not received or collected un- 
til after the forwarding bank fails, are en- 
titled to a preference in the assets of the 
failed bank. The collecting bank will not 
be permitted to retain the proceeds to sat- 
isfy a debt owing it by the forwarding bank, 
for it holds the money as agent for the for- 
warding bank which, in turn, becomes a 
trustee for the depositor upon its insol- 
vency. Therrel v. Fogal, Fla., 148 So. Rep. 
199. 50 B. L. J. 793. 


Items sent to a bank for collection and 
the proceeds thereof are held in trust for 
the owner. This trust relation is not changed 
by the collecting bank’s remittanee of a 
draft in payment, where the draft is not 
paid due to the bank’s insolvency, in the 
absence of a request for or an agreement 
to take the draft in payment. The fact 
that this is the customary method of trans- 
mittal is not tantamount to such an agree- 
ment, express or implied. State ex rel. 
Sorenson v. Farmers’ State Bank, Nebr., 
248 N. W. Rep. 73. 50 B. L. J. 622. 


Where a bank, in which a check is de- 
posited for collection, forwards it to a cor- 
respondent bank indorsed “pay any bank, 
banker or trust company,” receives the pro- 
ceeds in full and fails before paying the 
proceeds to the depositor, the depositor has 
no claim against the correspondent bank. 
Lipshutz v. Philadelphia Savings Fund So- 
ciety, Pa,, 164 Atl. Rep. 74. 50 B. L. J. 954. 


CORPORATIONS 


§ 341. Foreign corporations. 

A New York statute (§ 110, Stock Corp. 
L.), provides that no foreign corporation 
doing business in New York without proper 
authority shall maintain any action on any 
contract made by it in the state. The 
statute applies also to “any assignee of such 
foreign corporation and to any person claim- 
ing under such assignee or such foreign 
corporation.” It was held that the statute 
did not apply so as to prevent a bank, 
which had in good faith discounted a trade 
naeceptance for the drawer, as a foreign cor- 
poration doing business in New York with- 
out authority, from bringing action on the 
acceptance in the state of New York. Allis- 
ton Hill Trust Co. v. Sarandrea, 258 N. Y. 


Supp. 299. 50 B. L. J. 158. 
DEPOSITS 
§ 362. Security for deposits. 


A bank may pledge its assets, consisting 
of promissory notes taken and held in the 
regular course of business, to protect per- 
sonal sureties on the bank’s bond given as 
security for a deposit of public funds. 
Schornick v. Butler, Ind., 185 N. E. Rep. 
50 B.. i. 784. 


A national bank has no power to piedge 
its assets as security for public deposits in 
the State of Illinois. Sneeden v. City of 
Marion, Ill., 64 Fed. Rep. (2d) 721. 50 
B. L. J. 651. 


A national bank has no power to pledge 
its assets to secure private deposits. Upon 
the failure of the bank, the depositor will 
not be permitted to hold assets so pledged 
as against the receiver of the bank. Texas 
& Pacific Ry. Co. v. Pottorff, 63 Fed. Rep. 
(2d) 1. 50 L. J. 571. 


In Nebraska a state bank is authorized 
by statute to pledge its assets as security 
for deposits made by a city of the second 
class. Luikart v. City of Aurora, Neb., 249 
N. W. Rep. 590. 50 B. L. J. 972. 


It is not illegal for a bank to give se- 
curity protecting funds of an insolvent bank 
deposited therein by the bank superintend- 
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ent, and a stockholder of the bank in which 
the deposit was made cannot, upon the fail- 
ure of that bank, compel the bank superin- 
tendent to return the amount which was re- 
ceived upon the surrender of his collateral. 
Snider v. Fulton, Ohio, 184 N. E. Rep. 879. 
50 B. L. J. 706. 


Where a bank’s by-laws give the president 
general supervision of its business and spe- 
cific authority to sign transfers of stock, 
such powers include power to pledge bonds 
as security for public deposits. State Bank 
of Commerce v. Stone, 258 N. Y. Supp. 717. 
50 B. L. J. 152. 


Deposits when bank insolvent—civil 
liability of officers. 

Under a Kansas statute, Rev. Stat., 9- 
163, 164, an officer or director of a bank 
who assents to the receipt of deposits after 
he knows that the bank is insolvent, or 
where he neglects to discharge his duty of 
examining into the affairs of the bank, is 
personally liable for deposits so received. 
Pirott v. Heinen, Kans., 19 Pac. Rep. (2d) 
723, 50 B. L. J. 743. 


§ 377. 


Under the Texas statutes (Art. 563, R. 
C. S. 1925) an officer, director or agent of 
a bank who receives deposits at a time when 
he has knowledge that the bank is insolvent 
or in failing circumstances is individually 
liable for the deposits so received. The 
action to recover the deposit, however, must 
be started within two years after it accrues. 
Rose v. First State Bank of Paris, Tex., 
59 S. W. Rep. (2d) 810. 50 B. L. J. 897. 


§ 380. General deposits. 


A deposit is presumed to be general un- 
less expressly made special. Where a bank 
has the right to mingle the funds deposited 
with its general assets, it is a general and 
not a special deposit. Love v. Little, Miss., 
148 So. Rep. 646. 50 B. L. J. 866. 


§ 386. Public deposits. 


Where a bank depository of county funds 
permits the county treasurer (also a vice- 
president of the bank) to withdraw funds 
from the county’s deposit and place them 
in his personal account in the bank and in 
another bank, and where it appears that 
the bank through its cashier and other of- 
ficers has knowledge of the fact that the 
funds are being illegally diverted, the bank 
will be liable for the amount misappro- 
priated by the county treasurer. German- 
town Nat. Bank v. Employers’ Liability 
Assur. Corp., 263 N. Y. Supp. 373. 50 
B. S04. 
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§ 388. Deposits by corporate officials and 
other agents. 

A bank which allows a check payable to 
the order of a corporation to be deposited 
to the credit of another corporation will be 
liable if the proceeds are not accounted for 
to the payee corporation. Wen Kroy Realty 
Co., Ine. v. Public National Bank & Trust 
Co., N. Y., 183 N. E. Rep. 73. 50 B. L. J. 
387. 


A bank which permits a customer to de- 
posit to his credit a check payable to the 
bank’s order, which was intended by the 
drawer to be used in paying a draft, drawn 
on the customer and held by the bank, will 
be liable to the drawer of the check where 
the customer appropriates the proceeds. 
Wisconsin General Finance Corp. v. Park 
Savings Bank, Wisc., 243 N. W. Rep. 475. 
50 B. L. J. 15. 


A bank, which permits an officer of a 
corporation to deposit in his personal ac- 
eount drafts, payable to him as such of- 
ficer, will not, in the absence of bad faith, 
be responsible to the corporation in the 
event that the officer appropriates the pro- 
eeeds to his own use. Quannah, Acme & 
Pacific Ry. Co. v. Wichita State Bank & 
Trust Co., Tex., 61 S. W. Rep. (2d) 170. 
50 B. L. J. 917. 


§ 392. Deposits by executors and adminis- 


trators. 

A bank may permit one of several co- 
executors to deposit estate funds in an ac- 
count standing in his name as executor and 
may pay checks drawn against that account 
by him alone as executor. The bank will 
not be liable to the estate if the executor, 
without the bank’s knowledge, misappro- 
priates the money. In re Hammer’s Es- 
tate, 261 N. Y. Supp. 478. 50 B. L. J. 181, 
reversing 50 B. L. J. 1. 


A bank, which permits its cashier, who 
is acting as administrator of an estate, to 
clear up an overdraft against his personal 
account by depositing estate funds therein, 
will be liable to the estate for the amount 
misappropriated by the cashier. Burkhalter 
v. People’s Bank, Ga., 165 S. E. Rep. 749. 
50 B. L. J. 192. 


§ 395. Deposits by guardians. 

A bank which pays checks drawn by a 
guardian against funds on deposit with the 
bank to pay overdrafts owing personally 
from the guardian to the bank, can be com- 
pelled to make the amount good. Bacon 
v. Wright, Court of Civil Appeals of Texas, 
52 S. W. Rep. (2d) 1111. 50 B. L. J. 280. 
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§ 401. Deposits in two names. 

Where a savings account passbook bears 
the name of deceased depositor only, and 
the passbook was in the depositor’s pos- 
session at the time of her death, the de- 
positor’s estate will be entitled to the de- 
posit, although the signature card bears also 
the name of the depositor’s husband with 
the words “and payable to either or the 
survivor of them.” In re Lunt’s Estate, 
362 N. Y. Supp. 86. 50 B. L. J. 529. 


Where a savings bank depositor has his 
account transferred to a joint account in 
the names of himself and his grandson, 
merely for purposes of convenience in mak- 
ing withdrawals, and the grandson with- 
draws funds from the joint account and 
places them in his individual account, he 
can be compelled to return them to the es- 
tate after the death of the grandfather. In 
the circumstances he is not entitled to the 
funds as survivor. In re Darashinsky’s Es- 
tate, 260 N. Y. Supp. 289. 50 B. L. J. 348. 


Under the New York statute (§ 249 of the 
Banking Law) where a deposit is made in 
the names of two persons, in form to be 
paid to either or the survivor there is a 
presumption that a joint tenancy has been 
created, entitling the survivor to the de- 
posit. This presumption may be rebutted 
during the lifetime of both. And it may 
be rebutted after the death of one as to 
money withdrawn before his death. But, 
after the death of one, the presumption be- 
comes conclusive as to the amount then on 
deposit. In re Hill’s Will, In re Manufac- 
turers’ Trust Co., 260 N. Y. Supp. 635. 50 
B. i. J. 346. 


Where a man indorsed checks payable 
to his order and delivered them to his wife 
with instructions to deposit them in his 
personal account and the wife deposited 
them in a joint account in the names of 
herself and her husband, it was held that 
he was entitled to a court order directing 
the bank to transfer the funds to an ac- 
count in his individual name. Burke v. 
Burke, Pa., 162 Atl. Rep. 199. 50 B. L. 
J. 210. 


Where a man gives money to his wife to 
open a savings account in her name for his 
benefit and she opens the account in her 
name and later the funds are transferred to 
a new joint account in the name of the wife 
and her daughter, the daughter will be en- 
titled to the deposit upon the death of the 
wife under § 249 of the New York Banking 
Law. Massey v. Cullen, 260 N. Y. Supp. 
120. 50 B. L. J. 433. 


Where a savings deposit is made in two 
names, the question whether the survivor is 
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entitled to the deposit is determined by 
the form of the passbook and not by the 
form in which the deposit is entered on the 
bank’s records under § 249 of the New York 
Banking Law which provides that the mak- 
ing of a deposit in two names “in form to 
be paid to either or the survivor” shall be 
conclusive evidence of the intention of both 
parties to vest title to the deposit in the 
survivor. In re Fenelon’s Estate, 261 N. Y. 
Supp. 246. 50 B. L. J. 437. 


§ 429. Deposits in trust. 

A deposit by a person of his own money 
in a savings bank “in trust for” another 
person does not create an irrevocable trust. 
The trust is tentative only and can be re- 
voked at will. It becomes absolute upon 
the death of the depositor or upon his com- 
pleting the gift during his lifetime by de- 
livering the passbook to the beneficiary or 
by some other act indicating an intention 
to pass title. Where the depositor dies, 
however, without having revoked the trust 
the fund is still chargeable with the de- 
cedent’s debts and funeral and administra- 
tion expenses. The beneficiary is entitled 
to what is left, if anything. In re Reich’s 
Estate, 262 N. Y. Supp. 623. 50 B. L. J. 


522. 


Money deposited in a savings account in 
the name of a daughter in trust for her 
mother, will be paid to the estate of the 
mother upon her death, where it appears 
that the money actually belonged to the 
mother and the deposit was made in trust 
form merely as a matter of convenience. 
In re MeLaughlin’s Estate, 265 N. Y. Supp. 
332. 50 B. L. J. 835. 


§ 430.—Valid gift or trust through medium 
of trust deposit. 

Where a person deposits money in a sav- 
ings account in his name and at the same 
time signs a declaration to the effect that 
he holds the deposit in trust for some one 
else, the beneficiary will be entitled to the 
fund upon the death of the depositor. This 
is so even though the beneficiary was not 
informed of the deposit. In such a ease, if 
the beneficiary dies before the depositor, the 
heir or heirs of the beneficiary will be en- 
titled to the fund upon the depositor’s death. 
Sherman v. Hibernia Savings & Loan As- 
sociation, Cal., 20 Pac. Rep. (2d) 138. 50 
B, i. J. 885. 


Where a person deposits money in a sav- 
ings account in his name in trust for an- 
other and makes a will bequeathing the de- 
posit to the beneficiary, upon the depositor’s 
death, the beneficiary takes title to the de- 
posit by virtue of the form in which it was 
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made and not under the will. In re Rosso’s 
Estate, 262 N. Y. Supp. 861. 50 B. L. J. 
741. 


Where a woman deposits money in a sav- 
ings account in her name “in trust for” her 
husband and delivers the passbook to him 
saying, “Here, this is yours, take it,’ a 
“dry” or inactive trust is created and the 
husband is entitled to the deposit upon the 
wife’s death as against the executor of the 
wife’s will. In fact, in such circumstances, 
the husband can compel the payment of the 
deposit to him, as beneficiary of the trust, 
at any time after the opening of the ac- 
count. Long Branch Banking Co. v. Win- 
ter, N. J., 163 Atl. Rep. 903. 50 B. L. J. 
434, 


§ 431.—Rule in New York as to tentative 
trusts. 

A statement, by one who has opened a 
savings account in her name in trust for 
her brother, to the effect that she wished 
the brother to have the money after she had 
no more use for it, does not create an irrev- 
ocable trust under the statutes and deci- 
sions of New York. Such a trust is tenta- 
tive merely and is revoked by the depositor’s 
death before that of her brother. In re 
Vaughan’s Estate, 260 N. Y. Supp. 167. 50 
373. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


§ 451. Appointment of bank or trust com- 
pany. 

While, ordinarily, a corporation, other 
than a fiduciary corporation, may not act 
as executor of a will, it may act in such 
capacity where it is named as residuary 
legatee in the will. In re Esmond’s Will, 
258 N. Y. Supp. 961. 50 B. L. J. 38. 


§ 452.—Effect of change in corporate iden- 
tity. 

Where a bank, acting as executor under a 
will, transfers its assets to, merges into, or 
consolidates with, another bank, the ques- 
tion whether the successor bank acquires the 
right to continue in the capacity of execu- 
tor depends upon the circumstances present 
and also upon the statutes of the state in 
which the transaction takes place. In re 
Barreiro’s Estate; Barreiro v. Bank of Italy, 
13 Pac. Rep. (2d) 1017. 50 B. L. J. 
186. 


Where a will named, as trustee, a bank 
which, through merger with another bank, 
had ceased to exist prior to the execution 
of the will, it was held that the successor 
bank was not entitled to act as trustee. In 
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re Wolbert’s Estate, 259 N. Y. Supp. 127. 
50 B. L. J. 141. 


§ 456. Removal of executor, administrator 
or trustee. 

An executor will be removed where it ap- 
pears that he delayed to probate the will 
for two years, did not qualify until four 
years later, did not file an account until 
after the proceeding for his removal had 
been commenced and disbursed estate funds 
without authority. Matteson v. McClure, 
Minn., 245 N. W. Rep. 382. 50 B. L. J. 241. 


§ 459. Compensation. 

A elause in a will fixing the executor’s 
compensation at “5% of the moneys received 
and paid out” means 5% of the total estate 
passing through the executor’s hands, not 
5% on all moneys received and 5% on all 
moneys paid out. In re Lewis’ Estate, Ayl- 
more v. Lewis, Cal., 14 Pac. Rep. 357. 50 
B. L. J. 246. 


An executor who neglects for 17 years to 
sell property left by the decedent, as 
directed in the will, fails to set up a trust 
provided for in the will, keeps the funds 
of the estate in a commercial account and 
pays no income to the beneficiary will be 
denied commissions. In re Taft’s Will, 260 
N. Y. Supp. 294. 50 B. L. J. 338. 


Attorneys’ fees will not be allowed out of 
an estate in an unsuccessful attempt to 
probate a will where it appears that the 
executor, offering the will for probate, has 
a personal interest in securing the probate, 
as where he is named in the will as a 
legatee. In re Charles’ Estate, Foster v. 
Bell, Neb., 243 N. W. Rep. 847. 50 B. L. 
J. 118. 


Executors are not entitled to commissions 
for receiving realty and turning it over to 
the trustees named in the will, even though 
the will gives them a power of sale over 
the real property but that power is not 
exercised. In re MecCarthy’s Will, 260 N. Y. 
Supp. 545. 50 B. L. J. 249. 


§ 460.—Double compensation. 


A bank, named in a will as executor and 
trustee, is entitled to double commissions 
for administering an estate where the will 
discloses the intention of the testator to 
differentiate between functions of executor 
and functions of trustee, and where, after 
the will. was admitted to probate, a decree 
was entered settling the accounts of the 
bank as executor, awarding it commissions, 
and directing it to transfer to itself as 
trustee the residuary fund created by the 
will. In re Schliemann’s Will; National 
City Bank v. Brennan, N. Y., 182 N. E. 
Rep. 153. 50 B. L. J. 121. 


A testator left his residuary estate in 
trust for his wife during her lifetime and 
upon her death directed the executors to 
divide the principal of the trust fund into 
three parts and to pay the income to his 
three daughters for life and, upon their re- 
spective deaths, to pay the principal to their 
issue. It was held that the executors were 
not entitled to commissions on the trust 
for the widow and also upon the trust for 
the daughters, but were entitled to one 
commission only. The provisions for the 
widow and daughters constituted but one 
trust. In re Coutt’s Will, N. Y., 183 N. E. 
Rep. 200. 50 B. L. J. 242. 


Double commissions are awarded only 
when the will contemplates several and 
separate duties as executors and also as 
trustees. Where the will makes no such 
separation but blends the two duties and 
commingles them without a _ severance, 
double commissions are not allowed. In re 
Core’s Will; Application of Empire Trust 
Co., 264 N. Y. Supp. 457. 50 B. L. J. 791, 


§ 461. Powers and duties. 


A statute authorizing the payment of at- 
torney’s fees for services rendered to an 
estate or to any person interested therein, 
does not authorize the payment of fees to 
an attorney representing the beneficiary of 
a trust created by the decedent during his 
lifetime. In re Conne’s Estate, 263 N. Y. 
Supp. 421. 50 B. L. J. 806. 


§ 467. Personal liability generally. 


Where an administrator delays for an un- 
reasonable time in the settlement of the 
estate it is proper for the court to charge 
him with interest at 6 per cent. compounded 
annually. Russell v. Russell, 144 So. Rep. 
542. 50 B.L. J. 251. 


§ 469. Investments—duty to invest and 
care required. 

A trust agreement, which authorizes the 
trustees “to invest and keep said property 
invested from time to time in, what in the 
discretion of the trustees are, good invest- 
ments,” gives the trustees discretion to in- 
vest in securities other than those listed as 
“legals” under the statutes. Wilmington 
Trust Co. v. Worth, Del., 167 Atl. Rep. 848. 
50 B. L. J. 830. 


Under the statutes of Ohio a trust com- 
pany may deposit in its commercial depart- 
ment funds which it holds as administrator, 
pending investment or distribution. When 
funds are so deposited the trust company 
becomes a Gebtor of the estate and, upon 
the failure of the company, the estate is a 
general creditor only and is not entitled to 
a preference. McDonald v. Fulton, Ohio, 
182 N. E. Rep. 504. 50 B. L. J. 255. 
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§ 470.—Retaining decedent’s investments. 

A bank, acting as executor of an estate, 
will not be surcharged with the amount of 
depreciation of securities held by it where 
it appeared that it had reasonable grounds 
for believing that it was carrying out the 
wishes of the beneficiaries and that, in hold- 
ing the securities, it was, at most, guilty 
of an error of judgment. In re Sprong’s 
Estate, 259 N. Y. Supp. 77. 50 B. L. J. 
89, 110. 


A trust company executor will be sur- 
charged with the loss sustained through 
holding foreign securities belonging to the 
estate more than 60 days after a determina- 
tion by its investment committee that the 
shares should be sold, notwithstanding a 
clause in the will authorizing the executor 
to retain securities coming to its hands as 
executor. In re Booth’s Estate, 264 N. Y. 
Supp. 773. 50 B. L. J. 641. 


An administrator, who refuses to dispose 
of speculative securities belonging to the 
estate, at the demand of a preferred dis- 
tributee, will be surcharged with the value 
of the securities as of the date of the de- 
mand, notwithstanding that others who held 
secondary claims against the estate insisted 
that the securities be held in the expecta- 
tion of a rising market. In re Mellier’s 
Estate, Pa., 167 Atl. Rep. 358. 50 B. L. J. 
926. 


The executors of an estate are not liable 
for the shrinkage in the value of speculative 
securities held by them where the securities 
were owned by the decedent at the time of 
his death, and where his will authorized 
them to retain the securities. In re Beadles- 
ton’s Estate, 262 N. Y. Supp. 507. 50 
B. J. 319. 


§ 473.—Real estate mortgages. 


A bank, acting as trustee, is liable for a 
loss resulting from investing trust funds in 
second mortgage securities. First Nat. Bank 
v. Solomon, 63 Fed. Rep. (2d) 900. 50 
B. L. J. 476, 516. 


The provision of the Pennsylvania Con- 
stitution (Art. 3, sec. 22) prohibiting the 
investment of trust funds by executors and 
other fiduciaries “in the bonds or stock of 
any private corporation” does not make it 
illegal for an executor to invest estate funds 
in a mortgage on real estate owned by a 
corporation though the mortgage is given 
as collateral security to the corporation’s 
bond. In re Maroney’s Estate, Pa., 166 Atl. 
Rep. 914. 50 B. L. J. 960. 
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§ 475.—Continuing decedent’s business. 


In the absence of a provision in the will 
an executor has no authority to continue 
the decedent’s business. His duty is to settle 
the affairs of the estate without unnecessary 
delay. In re Segrist’s Estate, 262 N. Y. 
Supp. 629. 50 B. L. J. 512. 


Where a will authorizes the executor to 
continue the decedent’s business the execu- 
tor will not be liable for losses incurred in 
operating the business in the absence of 
fraud or mismanagement. In re Ward’s 
Estate, Bank of America v. Angelus Cloak 
Co., Cal., 15 Pac. Rep. (2d) 901. 50 B. L. 
J. 235. 


§ 477.—Mingling trust funds. 

Where a trust company, acting as trustee 
under a will, permits estate funds to remain 
uninvested over long periods of time, 
mingles such funds with its general banking 
deposits and uses them in its regular bank- 
ing business without giving security for 
them until the company becomes insolvent, 
the directors will be personally liable to the 
estate for the amount of its loss. Strauss 
v. U. S. Fidelity & Guaranty Co., 63 Fed. 
Rep. (2d) 174. 50 B. L. J. 477, 507. 


§ 480.—Liability for loss. 

A trustee will be surcharged with the 
amount of trust funds loaned on lots, on 
which are erected temporary cottages, be- 
longing to a corporation of which the trus- 
tee is the treasurer and the owner of one- 
third of the stock. In re Jenkins’ Estate, 
Appeal of Smith, Mich., 245 N. W. Rep. 
508. 50 B. L. J. 322. 


Testamentary trustees are not subject to 
be surcharged with the amount of the loss 
sustained through an investment in non- 
legal securities where the making of the in- 
vestment was not the proximate cause of 
the loss. In this case, the loss was primarily 
due to a depreciation in the securities in- 
vested in, brought about by the financial 
difficulties of the investment company sell- 
ing the securities and the depression of 
1929. In re Adraince’s Estate, in re Moses, 
260 N. Y. Supp. 173. 50 B. L. J. 324. 


§ 483. Sale of trust property. 

The fact that a testator provides in his 
will that his stock shall be sold to certain 
employees at a fixed price does not prohibit 
nor limit the trustees’ power to sell at a 
lower price, particularly where the will au- 
thorizes the executors and trustees “to make 
any changes and alterations in the said con- 
tract for the sale of my said stock, if 
deemed by them necessary for the preserva- 
tion of my estate.” In re Beecroft’s Estate, 
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New York Surrogates Court, 257 N. Y. 
Supp. 846. 50 B. L. J. 42. 


§ 484. Deed of trust. 


A trust company, acting as trustee under 
a deed of trust securing corporate bonds, 
which certifies each bond as “one of the 
series of bonds mentioned and described in 
the indenture or deed of trust within re- 
ferred to” does not thereby become a guar- 
antor of the sufficiency of the security or 
of the regularity of the conduct of the 
obligor in the issuance of the bonds. Thayer 
v. South Side Foundry & Machine Works, 
W. Va., 163 S. E. Rep. 821. 50 B. L. J. 30. 


§ 485. Spendthrift trust. 


A spendthrift trust is defined as a trust 
created for the purpose of providing a fund 
for the maintenance of another and securing 
it against his own improvidence or incapac- 
ity by providing that it may not be sub- 
jected to the payment of the beneficiary’s 
debts. In re Edward’s Estate, Cal., 17 Pac. 
Rep. (2d) 116. 50 B. L. J. 426. 


FOREIGN EXCHANGE 


§ 495. Liability in foreign exchange trans- 
actions. 


A bank, which issues certificates of de- 
posit against German marks on deposit to 
its credit in a German bank, for the account 
of the purchaser of the certificates and at 
his risk, is liable to the purchaser only for 
the amount in marks paid to it by the 
German bank upon closing the account be- 
cause of the depreciation in value of the 
mark. Burke v. National Shawmut Bank, 


Mass., 187 N. E. Rep. 114. 50 B. L. J. 
1041. 


FORGED PAPER 


§ 498. Forged paper in general. 


A draft payable to an administratrix, 
drawn by an insurance company upon itself, 
bore a notice that, if the draft were in- 
dorsed by the payee’s attorney or agent, 
evidence of his authority must be filed with 
the company. The draft was indorsed by 
the payee’s attorney. A certificate, reciting 
that the indorser was the plaintiff’s attor- 
ney, executed by the proper court clerk, was 
attached and the draft was collected through 
a bank. The attorney failed to pay the 
money to the payee and later became in- 
solvent. The payee sued both the insurance 
company and the collecting bank. A settle- 
ment was made with the payee and the 
question here presented was as to who 
should bear the loss as between the insur- 
ance company and the bank. It was held 


that the liability should fall on the insur- 
ance company. Holloway v. Barber, N. C., 
166 S. E. Rep. 895. 50 B. L. J. 408. 


An employee of a depositor prepared 
checks for the depositor to sign, falsely rep- 
resenting that they represented amounts ow- 
ing by the depositor. The checks were made 
payable to the employee’s mother. The em- 
ployee got his mother to indorse the checks 
by telling her that they represented the 
proceeds of a trading account which he was 
carrying in her name, and collected and 
appropriated the money. It was held that 
the indorsements, having been made in good 
faith by the person named as payee in the 
checks, were not forgeries. The drawee bank 
was, therefore, not liable to the depositor. 
American Surety Co. v. Empire Trust Co., 
262 N. Y. Supp. 140. 50 B. L. J. 588. 


One to whom a check is transferred on a 
forgery of the payee’s indorsement cannot 
enforce it against the drawer, even though 
he received the check in good faith and 
paid value for it. Cohen v. Metropolitan 
Life Insurance Co., 262 N. Y. Supp. 475. 
50 B. L. J. 595. 


The plaintiff purchased shares of stock 
from the agent of broker A. He desired 
that the transaction be handled by broker 
B (the defendant) and accordingly drew his 
check for the amount to the order of B. 
He delivered the check to the agent with 
instructions to turn it over to B. The agent, 
however, delivered the check to A, his em- 
ployer. The latter had the check certified 
and requested B to indorse it, explaining 
that it had been made payable to B through 
error. B, having no knowledge of the facts, 
assumed this to be true and indorsed the 
check whereupon A collected it. A shortly 
afterwards became bankrupt. It was held 
that B, the defendant, was liable to the 
plaintiff. The defendant, by indorsing the 
check had made it possible for A to obtain 
without right the plaintiff’s money. Dia- 
mant -v. Keane, Higbie & Co., Mich., 244 
N. W. Rep. 467. 50 B. L. J. 616. 


§ 499. Liability of bank to depositor where 
bank pays check bearing forged 
signature. 


A bank which pays checks bearing for- 
geries of the depositor’s signature will not 
he allowed to charge the checks against the 
depositor’s account. This is another way 
of expressing the elemental rule that a bank 
is bound in law to know its depositor’s 
signature. First National Bank v. Patty, 
Tex., 62 S. W. Rep. (2d) 629. 50 B. L. J. 
1001. 
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Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 

Where a person, claiming to be the drawer 
of a check payable to cash, presents it to 
the drawee bank and indorses it at the re- 
quest of the teller and the teller cashes the 
eheck without comparing the indorsement 
with the drawer’s signature, which would 
have shown that the indorsement was a 
forgery, the bank will be liable to the 
drawer, its depositor, for the amount of the 
check. Bacal v. National City Bank, 262 
N. Y. Supp. 839. 50 B. L. J. 878. 


§ 508. 


Where a person draws checks payable to 
an insurance company and delivers them to 
the company’s agent in payment of premi- 
ums and the agent without authority in- 
dorses the company’s name on the checks 
and collects them, the drawee bank is not 
liable to the drawer. Union House Fur- 
nishing Co. v. National Bank of Commerce, 
Mo., 53 S. W. Rep. (2d) 1067. 50 B. L. J. 
417. 


§ 509.—Where indorsement forged by agent 
or employee of drawer. 

Where a timekeeper inserts on the pay 
roll made up by him the names of persons 
who do not work for his employer, abstracts 
the checks after they have been signed, 
forges the indorsements and cashes them at 
the drawee and other banks, the drawee will 
be liable to the employer, the drawer of the 
checks, for the amount thus made off with 
by the timekeeper. American Sash & Door 
Co. v. Commerce Trust Co., Minn., 56 S. W. 
Rep. (2d) 1034. 50 B. L. J. 461. 


§512. Drawee bank may recover money 


paid on forged indorsement. 

A bank which collects a check bearing a 
forgery of the payee’s indorsement is liable 
to the drawee bank. District National Bank 
v. Washington Loan & Trust Company, 65 
Fed. Rep. (2d) 831. 50 B. L. J. 943. 


A drawee bank which pays checks bear- 
ing forgeries of the payees’ indorsements 
will be allowed to recover the amount from 
the collecting bank to which they were paid. 
People’s Liberty Bank & Trust Co. v. First 
Nat. Bank, Ky., 53 S. W. Rep. (2d) 536. 
50 B. L. J. 317. 


§524. Depositor not required to look for 


forged indorsements. 

When a depositor receives his statement 
from a bank, it is his duty to examine only 
his signature and the amount of the check. 
He is under no duty to examine any of the 
indorsements and cannot, therefore, be 
charged with negligence for failing to dis- 


xiii 
\ 


cover forged indorsements. Guardian Sav- 

ings & Loan Assoc. v. Liberty State Bank, 

Tex., 60 S. W. Rep. (2d) 823. 50 B. L. J. 

859. 

§ 527. Drawee paying check on forged in- 
dorsement not liable to true owner. 


A drawee bank which pays a check on a 
forgery of the payee’s indorsement is not 
liable to the payee for the amount. A. 
Paul Goodall Real Estate & Ins. Co. v. 
North Birmingham American Bank, Ala., 
144 So. Rep. 7. 50 B. L. J. 206. 


A drawee bank which pays a check on a 
forgery of the payee’s indorsement is not 
liable for the amount to the payee. Whorf 
v. Seattle National Bank, Wash., 24 Pace. 
Rep. (2d) 120. 50 B. L. J. 1044. 


§ 528.—Collecting bank held liable. 


A bank which collects a check on a for- 
gery of the payee’s indorsement, made by 
the payee’s agent, must make the amount 
good to the payee. Passaic-Bergen Lumber 
Co. v. United States Trust Co., N. J., 164 
Atl. Rep. 580. 50 B. L. J. 577. 


A bank, which collects on forged indorse- 
ments, a draft drawn by an insurance com- 
pany on itself, will be liable to the insur- 
ance company for the amount of the draft. 
Agricultural Ins. Co. v. North Texas Nat. 
Bank, Tex., 57 S. W. Rep. (2d) 229. 50 
B. L. J. 680. 


§ 529.—Where forgery by agent or employee 
of true owner. 

A bank, which cashes checks drawn to the 
order of a corporation, on the unauthorized 
indorsements of an agent of the corporation, 
will be liable to the corporation for any 
amount misappropriated by the agent. Mer- 
chants’ & Manufacturers’ Assn. v. First Na- 
tional Bank, Ariz., 14 Pac. Rep. (2d) 717. 
50 B. L. J. 297. 


§ 534. Check payable to fictitious payee. 

Where an employee, using his employer’s 
money, buys a cashier’s check, indorses the 
payee’s name on it and collects it through 
another bank, the issuing bank cannot re- 
cover the amount:from the collecting bank. 
First National Bank v. Produce Exchange 
Bank, Mo., 59 S. W. Rep. (2d) 81. 50 
B. J. 987. 


FRAUD 


§ 544. Instrument obtained by fraud. 


Where a person signs an instrument in 
the form of a promissory note, containing 
blank spaces, upon the misrepresentation 
that the instrument is a sales application 
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and the instrument is later filled out and 
transferred, it cannot be enforced against 
the signer even by a holder in due course. 
Commerce Securities ,Corporation v. Hays, 
Tex., 60 S. W. Rep. (2d) 335. 50 B. L. J. 


857. 


GIFTS 


§ 546. Gifts causa mortis. 
The delivery of a suitcase, containing a 
savings bank passbook, by one conscious of 
impending death, coupled with a statement 
showing an intention of donating the fund, 
is a valid gift, causa mortis, of the deposit 
evidenced by the book, notwithstanding the 
bank’s by-law that no assignment or trans- 
fer of a bank book would be recognized 
unless the bank consented and entered a 
memorandum thereof. Brooks v. Mitchell, 
Md., 161 Atl. Rep. 261. 50 B. L. J. 10. 


GUARANTY 


§557. Construction of contract of guar- 
anty. 

A guaranty by the stockholders and of- 
ficers of a corporation of the “payment at 
maturity” of loans made and to be made 
by a bank to the corporation includes re- 
newal notes of the corporation taken by the 
bank. In re Cancelmo’s Estate, Pa., 162 
Atl. Rep. 454. 50 B. L. J. 127. 


GUARDIANS 


§ 564. Liabilities. 


A national bank, acting as guardian, is 
subject to state laws regulating guardian 
and ward. Where such bank fails and it ap- 
pears that it has treated guardianship funds 
as an ordinary deposit, it will be liable for 
8 per cent. interest on the funds up to the 
time of the failure, under §1885, Miss. 
Code 1930, which claims should be paid pro 
rata with other unsecured creditors and de- 
positors. Fidelity & Deposit Co. v. Deposit 
Guaranty Bank & Trust Co., Miss., 144 So. 
Rep. 700. 50 B. L. J. 429. 


HOLDERS IN DUE COURSE 


§571. Receiving paper belonging to princi- 
pal in payment of agent’s debt. 

The assistant secretary of a corporation 
drew checks in the company’s name payable 
to a brokerage firm. He obtained the coun- 
ter-signature of a fellow officer on each 
check by falsely stating that they were to 
be used to pay for securities purchased by 
the company from the brokerage firm. He 
then delivered the checks to the brokers to 
protect his personal account with them. It 
was held that the brokers were liable for 


the amount, $14,415, with interest. They 
knew from the form of the checks that they 
were accepting funds belonging to the cor- 
poration by which the assistant secretary 
was employed to cover his personal indebted- 
ness to them. U. S. Fidelity & Guaranty 
Co. v. Barry, 260 N. Y. Supp. 76. 50 B. L, 
J. 486. 


§ 583. Crediting proceeds to customer’s ac- 


count held to be value. 


A bank, which credits a check to the de- 
positor’s account, the depositor having the 
privilege of drawing against the credit, will 
be entitled to enforce the check against the 
drawer, who has stopped payment. This is 
so even though the depositor has drawn but 
a small amount against the deposit before 
the bank’s insolvency. Farmers’ Exchange 
Bank v. Farm & Home Savings & Loan 
Assoc., Mo., 52 S. W. Rep. (2d) 608. 50 
B. L. J. 193. 


INDORSEMENTS 


§ 611. Form of indorsement. 


An indorsement reading “I hereby assign 
all my right and interest in this note to 
Richard Fay in Full” and signed by the in- 
dorser is an unqualified indorsement. Fay 
v. Witte, N. Y., 186 N. E. Rep. 678. 50 
B. L. J. 983. 


§ 623. Indorsement where more than one 
payee. 

Where a check is made payable to two 
individuals, not partners, the indorsement 
of both names by one without the authority 
of the other does not constitute a valid 
transfer of title to the indorsee. First Nat. 
Bank v. Daniel, Kans., 20 Pac. Rep. (2d) 
488. 50 B. L. J. 751. 


§ 632. Qualified indorsements. 


An indorsement by the payee of a note: 
“T hereby assign all my right, title and 
interest in this note to Richard Fay in full. 
(Signed) Harry C. Witte,” is a qualified 
indorsement. It has the same effect as an 
indorsement without recourse. The trans- 
feree cannot hold the transferor merely be- 
eause the maker is unable to pay the note. 
Fay v. Witte, 260 N. Y. Supp. 683. 50 
B. L. J. 313. 


An indorsement, “For value received, I 
hereby assign to ........ all my right, title 
and interest in and to the within note,” 
ete., is equivalent to an indorsement with- 
out recourse. One who indorses in this man- 
ner does not assume responsibility for the 
payment of the note at maturity. Mathes 
v. Bangs, Cal., 16 Pac. Rep. (2d) 749. 50 
B. L. J. 690. 
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INSURANCE 


Deposit insurance. 


Digest of the Federal Deposit Insurance 
Law. 50 B. L. J. 837. 


§650. Forgery insurance. 

A policy insuring against loss on forged 
or raised checks does not protect the payee 
of a check, who indorses it for accommoda- 
tion, where the drawer afterwards raises the 
check and cashes it. Frederick Hotel Co. 
y. National Surety Co., W. Va., 169 So. E. 
Rep. 327. 50 B. L. J. 656. 


§652. Robbery, burglary and theft insur- 
ance. 


Where a bank, in taking out a policy of 
burglary insurance, knows that certain per- 
sons are planning to burglarize the bank, 
but makes no mention of this fact to the 
insurance company, the company will not be 
liable on the policy if the robbery is suc- 
cessfully carried out. Harrison State Bank 
v. Fidelity & Guaranty Co., Mont., 22 Pae. 
Rep. (2d) 1062. 50 B. L. J. 683. 


A bankers’ blanket bond, insuring a bank 
against loss through theft, but excepting 
losses “effected directly or indirectly by 
means of forgery” or “from any loan,” 
covers a loss in a case where a bank loans 
money to an agent in reliance on forged 
writings establishing the agent’s authority 
and the money is checked out and appro- 
priated by the agent. Security Trust & 
Savings Bank v. New York Indemnity Co., 
pro 23 Pac. Rep. (2d) 1079. 50 B. L. J. 


§659. Fidelity bonds—surety not liable. 

An illegal dividend, declared by the di- 
rectors of a bank, to pay the individual 
debts of officers to the bank arising out of 
assessments against them on a previous re- 
organization of the bank, is not covered 
by a policy insuring the bank against losses 
sustained through “wrongful abstraction, 
misapplication or misappropriation,” ete., 
on the part of any officer or employee. Met- 
ropolitan Casualty Ins. Co. v. First State 
Bank, Tex., 54 S. W. Rep. (2d) 358. 50 
B. J. 463. 


§ 670. Rights of creditors to proceeds of 
life insurance policy. 
_ The fact that a bank officer, at the time 
of his death, is indebted to the bank in a 
large sum, representing a shortage in his 
accounts, and the further fact that premiums 
on life insurance policies, in favor of the 
officer’s wife and children, were paid with 
funds belonging to the bank will not entitle 


the bank to take the fund for the purpose 
of applying it to the shortage. American 
National Bank v. King, Okla., 13 Pac. Rep. 
(2d) 164. 50 B. L. J. 7. 


INTEREST 


Interest on home loan bonds. 

If the United States pays interest on the 
bonds of the Home Owners’ Loan Corpora- 
tion, pursuant to the Home Owners’ Loan 
Act of 1933, it will be entitled to repay- 
ment only after the claims of the bond- 
holders have been paid in full. Opinion of 
Attorney General. 50 B. L. J. 931. 


§ 675. Computation of interest. 

An order of court establishing a trust 
fund in a sum of money, entitled to priority 
of payment from the assets of a failed bank 
before the claims of depositors and creditors 
are paid, bears interest at 7 per cent. from 
the date of decree until paid. The inter- 
est thus accrued is also payable in full 
from the assets of the bank as a preferred 
claim. State ex rel. Spillman vy. First State 
Bank, Nebr., 248 N. W. Rep. 383. 50 B. 
L. J. 704. 


§ 678. Interest on deposits. 


An ordinary bank deposit is in the nature 
of a demand loan and carries interest from 
the time of the suspension or failure of the 
bank. Dorman v. Adams, Ky., 57 8. W. 
Rep. (2d) 534. 50 B. L. J. 553. 


Upon the failure of a bank, if the assets 
are sufficient, all preferred claims will be 
paid with interest before the general claims 
are paid. And the rate of interest will be 
the contract rate paid before default, since 
the allowance of a claim by the bank com- 
missioner is not in the nature of a new 
judgment calling for a new legal rate of 
interest. American Surety Co., Minn., 244 
N. W. Rep. 74. 50 B. L. J. 54. 


INVESTMENTS 


§ 689. Investments. 

In New Jersey it is within the powers of 
a bank to contract for the purchase of 
“when issued” stock and a bank, which en- 
ters into such a contract, will be held liable 
in damages for its failure to live up to its 
agreement. Clucas v. Bank of Montclair, 
N. J., 166 Atl. Rep. 311. 50 B. L. J. 644. 


LETTERS OF CREDIT 


§ 695. Letters of credit. 

A trust company, which issues a letter 
of credit, requiring drafts drawn against 
the letter to be accompanied by an inspec- 
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tion certificate, and which accepts a draft 
not accompanied by such certificate, cannot 
hold the person to whom the letter was is- 
sued liable. Anglo-South American Trust 
Co. v. Uhe, N. Y., 184 N. E. Rep. 741. 50 
B. L, J. 555. 


LIBEL AND SLANDER 


§ 699. Libel and slander. 

A bank, like any corporation, may be 
held liable in damage for slander uttered 
by an officer or agent where the slanderous 
words are spoken by the officer or agent in 
the scope of his employment and in the 
course of transacting the business of the 
bank. Oates v. Wachovia Bank & Trust 
Co., 169 S. E. Rep. 869. 50 B. L. J. 738. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off Against 
Depositor 


§700. Lien and set-off in general. 


A bank cannot apply county school funds 
which it holds on deposit as treasurer of 
the county board of education to the satis- 
faction of a matured note of the county 
board. Citizens’ Bank of Morehead v. 
Rowan County Board of Education, Ky., 
53 S. W. Rep. (2d) 549. 50 B. L. J. 281. 


Where a chattel mortgagor sells the mort- 
gaged property and deposits the proceeds 
in his bank and the mortgagor thereafter 
approves and accepts a check on the bank 
for the amount due him, the bank may re- 
fuse the check and apply the deposit to a 
debt owing from the depositor. Bank of 
Jefferson v. First National Bank, Okla., 12 
Pac. Rep. (2d) 540. 50 B. L. J. 400. 

§ 714. Deposit of money belonging to an- 
other. 

Where a deposit belongs to a person other 
than the depositor the bank will not be al- 
lowed to apply the deposit to the satisfac- 
tion of a debt due from the depositor, such 
as an overdraft or a matured note, even 
though it had no knowledge of the other 
person’s interest in the fund, unless it 
further appears that the bank has extended 
credit to the depositor, or otherwise changed 
its position to its disadvantage, in reliance 
on the deposit. Berg v. Union State Bank, 
Minn., 243 N. W. Rep. 696. 50 B. L. J. 
221. 


§ 721. Special deposits. 

Bonds deposited with a bank for safe- 
keeping cannot be applied to the depositor’s 
matured notes upon his making an assign- 
ment for the benefit of his creditors. First- 


Mercer National Bank v. Tewmey’s Assignee, 
Ky., 54 S. W. Rep. 672. 50 B. L. J. 603. 


§723. Joint notes and deposits. 

Under the laws of Pennsylvania, the 
maker of a note held by a failed bank can- 
not set off a savings deposit in the names 
of himself and his wife against his in- 
debtedness on the note. Thomas v. Engel, 
1 Fed. Supp. 907. 50 B. L. J. 343. 


Set-off Against Insolvent Bank 


§ 741. Depositor’s right of set-off. 

Upon the failure of a bank a depositor, 
who is indebted to the bank on several notes, 
has the right to select the notes to which 
the deposit shall be applied. In re Mer- 
chants Bank of Durham, N. C., 168 S. E, 
Rep. 676. 50 B. L. J. 849. 


Where a trust company deposits funds, 
which it holds as trustee, in a national bank 
and the latter fails, the trust company will 
not be permitted to set-off the trust funds 
on deposit against a deposit made with it 
by the national bank. Thomas v. Potter 
Title & Trust Co, 2 Fed. Supp. 12. 50 
B. J. 591. 


An officer and stockholder of a bank as- 
signed bonds and mortgages to the bank, 
whose capital at the time was impaired, for 
the purpose of protecting the bank’s de- 
positors. The bank subsequently failed 
while the securities were still in its vaults. 
They were held separate from the bank’s 
other assets and were never entered on its 
books as assets. It was held that the stock- 
holder was entitled to set off against his 
statutory liability, as stockholder, a suffi- 
cient amount of the securities to liquidate 
that claim before the securities could be 
applied for the benefit of the stockholders. 
Broderich v. Britting, 204 N. Y. Supp. 8. 
50 B. L. J. 747. 


§ 743. Right of indorser. 

The indorser of a note, held by the re- 
ceiver of an insolvent bank, cannot set-off 
his deposit in the bank against his liability 
as indorser unless it appears that the maker 
is insolvent. Lewis v. Potter, N. J., 164 
Atl. Rep. 574. 50 B. L. J. 611. 


LOAN AND DISCOUNT 


§ 750. Liabilities of parties. 


The creditors and stockholders of a failed 
bank cannot hold a Federal Reserve Bank 
responsible in damages for a refusal to ex- 
tend such additional accommodation as 
would be necessary to enable the bank to 
take over the affairs of an insolvent institu- 
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tion, in accordance with a promise pre- 
viously made by the Federal Reserve Bank. 
Lucas v. Federal Reserve Bank, 59 Fed. 
Rep. (2d) 617. 50 B. L. J. 3. 


Under the South Dakota statute (Rev. 
Code, 1919, § 8984, as amended, L. 1927, 
e. 53) requiring a bank to issue bills pay- 
able for all sums borrowed by it, where a 
bank president loans money to his bank, 
then in a failing condition, but neglects to 
take bills payable therefor, he cannot re- 
cover the money. Jacobson v. Ruden, S. D., 
244 N. W. Rep. 363. 50 B. L. J. 414. 


§ 751. Excessive loans. 

The statute (section 7677, Mason’s Minn. 
St. 1927), prohibiting under penalty of 
crime an officer or director of a state bank 
from incurring liability to the bank beyond 
the state limit (10% of capital and sur- 
plus), applies to actual loans, and does not 
include a guaranty of paper assigned to the 
bank, without other consideration, to make 
good depleted or questionable assets. State 
v. Flowers, Minn., 245 N. W. Rep. 834. 50 
B. L. J. 605. 


MATURITY 


§ 769. Note payable “on or before.” 


Where a secret ioan is made to a bank 
exceeding the statutory borrowing limit, and 
a promise is made to give collateral to the 
lender upon request, the transfer of this 
collateral to the creditor, at a time when 
the bank is insolvent, is invalid even though 
the creditor has no knowledge of the bank’s 
insolvency. Walther v. McFerson, Colo., 20 
Pac. Rep. (2d) 552. 50 B. L. J. 769. 


Series of notes due on default as 
to one. 


Where each of a series of notes provides 
that all shall become due and payable on 
demand upon default as to one and one of 
the notes is not paid at maturity, the others 
become demand notes. It then becomes the 
duty of the holder to present them for pay- 
ment within a reasonable time and give 
notice of dishonor to the indorsers. Rees, 
Taylor & Co. v. Mayflower Diners, N. J., 
166 Atl. Rep. 96. 50 B. L. J. 773. 


§ 778. 


§779. Notes payable after maker’s death. 

Under the New Jersey statute (1 Comp. 
Stat. 1910, p. 463, §4) requiring every 
chattel mortgage to have attached to it an 
affidavit stating the true consideration, a 
chattel mortgage to which is attached an 
affidavit, stating that the consideration is a 
note described in the mortgage, but not stat- 
ing the consideration given for the note, is 
void. Wisner Mfg. Co. v. Second Nat. Bank 
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Trust Co., N. J., 162 Atl. Rep. 917. 50 


MORTGAGES 


Affidavit of good faith on chattel 
mortgage. 

A chattel mortgage, running to a bank, 
is not rendered invalid by the fact that the 
acknowledgment on it is taken before a 
notary public who is the cashier of the bank. 
Bank of Duplin v. Hall, N. C., 166 8. E. 
Rep. 526. 50 B. L. J. 478. 


§ 789. 


NEGLIGENCE 


§ 851. Liability for negligence. 

A bank, which neglects to place on record 
promptly a customer’s mortgage, which it 
holds for that purpose, will be liable to the 
customer for any loss which the customer 
sustains as a result, though the bank is 
paid no compensation for its services in the 
matter. Stockmen’s National Bank v. Rich- 
ardson, Wyo., 18 Fed. Rep. (2d) 635. 50 
B. L. J. 468. 


The fact that a surety company negli- 
gently leaves “fully executed forms and 
documents by which its bonds and under- 
takings are customarily authenticated” lying 
around its office, unguarded from theft, will 
not render it liable to one who accepts a 
forged surety bond, in an action based on 
negligence. Benenson v. National Surety 
Co., N. Y., 183 N. &. Rep. 505. 50 B. L. J. 
482. 

Where a bank, for consideration, prom- 
ises a person to prepare and file for record 
a chattel mortgage, there is a binding con- 
tract, and the bank will be liable for its 
breach if the other contracting party suffers 
loss of a mortgage lien by reason of the 
bank’s failure to file the mortgage for rec- 
ord. Bank of Newington v. Bossert Corpo- 
ration, Ga., 165 S. E. Rep. 887. 50 B. L. 
J. 60. 


A bank, with which money has been de- 
posited in escrow to be turned over to desig- 
nated persons upon conditions stipulated in 
the escrow agreement, which pays the money 
over, notwithstanding the fact that the 
terms of the agreement have not been com- 
plied with, will be liable to the person de- 
positing the money. Lyons v. Liberty Na- 
tional Bank, 65 Fed. Rep. (2d) 837. 50 
B. L. J. 10138. 


NEGOTIABILITY 


§ 852. Words of negotiability necessary. 


An instrument, stating that for valuable 
consideration the maker owed another a spe- 
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cified sum which was due and payable in the 
event of the maker’s death, is not a promis- 
sory note, but is merely evidence of in- 
debtedness not of itself sufficient to support 
a claim against the maker’s estate. In re 
Roe’s Estate, 143 Mise. Rep. 361, 257 N. Y. 
Supp. 273. 50 B. L. J. 57. 


§ 861. Recital of consideration. 


A note providing that it is executed “in 
consideration of a contract and agreement 
entered into this day . . . whereby we are 
entitled to the use of (payee’s) system of 
collections,” is negotiable. Such a clause is 
a mere statement of the transaction giving 
rise to the instrument, which, under the spe- 
cific provision of § 3 of the Uniform Ne- 
gotiable Instruments Law, does not affect 
negotiability. Powell & Powell v. Green- 
leaf & Currier, Vt., 162 Atl. Rep. 377. 50 
B. L. J. 45. 


§ 864. Instruments secured by mortgage or 
deed held negotiable. 


A promissory note, written on the same 
paper with a chattel mortgage, in such form 
that it can be detached from the mortgage, 
is not made non-negotiable by a clause in 
the mortgage requiring the mortgagor to 
insure the mortgaged property. Northwest- 
ern Finance Corporation v. Crouch, Mich., 
242 N. W. Rep. 771. 50 B. L. J. 28. 


§869. Instrument must be certain as to 
amount. 


Notes bearing interest “at the rate of 
eight per cent. per annum from date until 
fully paid” and further providing that “de- 
ferred payments are to bear interest from 
maturity at ten per cent. per annum semi- 
annually,” are not non-negotiable for uncer- 
tainty of amount. Lessen v. Lindsay, 264 
N. Y. Supp. 391. 50 B. L. J. 710. 


§880. Installment notes. 


An installment note, providing that the 
first installment is due and payable upon 
the signing of the note, is negotiable. Pow- 
ell & Powell v. Greenleaf & Currier, Vt., 
162 Atl. Rep. 377. 50 B. L. J. 45. 


§ 892. Instrument payable in currency. 


Under the Federal statutes (12 U. S. Code 
§ 64) a stockholder of a national bank who 
transfers his shares within 60 days prior 
to the failure of the bank, or with knowl- 
edge of its impending failure, remains sub- 
ject to the stockholder’s double liability. 
Jeffreys v. O’Neal, 64 Fed. Rep. (2d) 284. 
50 B. L. J. 892. 


NOTARIES 


§919. Contract between bank and notary 
to divide fees. 


A contract by a notary to protest paper 
and to perform other notarial services for a 
monthly salary less than the amount of the 
fees received is contrary to public policy 
and void. Notwithstanding the making of 
such a contract, the notary may compel the 
bank to pay him the amount of fees received 
and retained by it in excess of the monthly 
salary. Kip v. Peoples Bank & Trust Co., 
N. J., 164 Atl. Rep. 253. 50 B. L. J. 457. 


OFFICERS OF BANKS 


§ 986. Authority of officers in general. 


The officials of a bank have no power to 
loan the bank’s money and agree that the 
note given by the borrower will not be en- 
forced. Upon the failure of the bank, the 
receiver can compel the maker to pay the 
note. Poch v. Taylor, Ark., 55 S. W. Rep. 
(2a) 74. 50 B. L. J. 315. 


§ 987. Liability of officers in general. 

Where an inactive officer of a bank in 
good faith introduces a person to the bank’s 
cashier, explaining that the stranger has a 
eashier’s check which he wishes cashed and 
that the officer has an interest in the pro- 
ceeds of the check (namely, a commission 
on a real estate sale) the officer will not be 
liable, if, after the check is cashed, it is 
discovered to be a forgery. West Monroe 
State Bank v. Calvert, La., 144 So. Rep. 745. 
50 B. L. J. 381. 


§997. Liability of bank for acts of of- 
ficers or employees. 

A bank is not responsible for defalcation 
by an employee of funds entrusted to the 
employee as treasurer of a school district 
where the officers of the bank had no knowl- 
edge of the transaction and did not in any 
way participate therein. American Surety 
Co. v. First Trust Co., Neb., 248 N. W. Rep. 
697. 50 B. L. J. 948. 


§ 1000. Authority of cashier. 

The cashier of a small bank has no au- 
thority, merely by virtue of the office which 
he holds, to obligate the bank on a $500 
advertising contract with a directory com- 
pany for a period of five years. If the 
cashier signs such a contract without having 
been authorized to do so by the board of 
directors, the bank will not be liable. Ash- 
land Towson Corporation v. West Side Sav- 
ings Bank, Iowa, 248 N. W. Rep. 336. 50 
B. J. 783. 
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The ordinary duties of a national bank 
cashier do not include the purchase of land, 
even though taken in satisfaction of a debt 
previously incurred, nor the assumption of 
liability for outstanding liens thereon, so 
as to be binding on the bank without the 
authorization of the board of directors. 
Carpenter v. Ferris National Bank, Tex., 60 
S. W. Rep. (2d) 495. 50 B. L. J. 777. 


§ 1025. Cashier’s term. of office. 

Under a Michigan statute (Comp. Laws 
1929, § 11,901) the board of directors of 
a bank may dismiss an officer of the bank 
at will, even though he was employed for 
a definite period and that period has not 
expired. Little v. American State Bank of 
Dearborn, Mich., 249 N. W. Rep. 22. 50 
B. GL: J. 1016. 


§ 1053. False entries by national bank of- 


ficers. 

Entering in the discount book of a na- 
tional bank the name of a person who ap- 
pears as co-maker or indorser of a note 
where an officer or employee of the bank 
making the entry knows that the signature 
is forged, constitutes an offense under the 
Federal statute making it a crime for an 
officer or an employee of a national bank 
to make any entries in its book with intent 
to defraud. United States v. Darby, 53 
Sup. Ct. Rep. 573. 50 B. L. J. 559. 


PAYMENT 


§ 1126. Payment in general. 


Where a bank holds a draft for almost 
a month after notifying the depositor that 
it has been paid, although it has not in 
fact been paid, this amounts to an accept- 
ance by the bank of the draft in discharge 
of a note for which the draft had been 
given in payment. If the draft is not paid 
eventually, the bank must bear the loss. It 
eannot enforce the note against the deposi- 
tor and thus penalize him for its own negli- 
gence. Winnsboro State Bank & Trust Co. 
: Hemler, La., 148 So. Rep. 463. 50 B. L. 

. 763. 


§ 1141. Payment of checks. 


The corporation named as payee of a 
check deposited it in its bank, by which it 
was forwarded direct to the drawee. The 
latter charged the check against the drawer’s 
account and issued its draft in payment, 
but failed before the draft could be col- 
lected. It was held that the check was paid 
and that the drawer was under no further 
liability to the payee. Commonwealth Bldg. 
& Loan Association v. McHugh, Ark., 61 
S. W. Rep. (2d) 439. 50 B. L. J. 970. 


xix 


Where a drawee bank pays a check on 
which the indorsement of the payee is lack- 
ing and the payee does not receive the pro- 
ceeds of the check, the bank will be liable 
to the drawer. Texas Bank & Trust Co. of 
Sweetwater v. Withers, Tex., 60 S. W. Rep. 
(2d) 1061. 50 B. L. J. 788. 


§ 1143.—Payment to unauthorized person. 


A drawee bank, which cashes checks pay- 
able to a corporation on the indorsement 
of the vice-president of the corporation, will 
be liable to the corporation if the vice-presi- 
dent indorsed the checks without authority 
and failed to account to the corporation for 
the proceeds. Blacker & Shepard Co. v. 
Granite Trust Co., Mass., 187 N. E. Rep. 
53. 50 B. L. J. 1029. 


§ 1147.—Effect of crediting check. 

In the absence of fraud or mutual mis- 
take, issuing a deposit slip to a depositor 
of checks in the drawee bank and crediting 
the amount in the passbook constitute pay- 
ment; and the fact that the deposit slip 
provides that items drawn on the bank, not 
good at the close of business on the day de- 
posited, may be charged back to the de- 
positor, does not authorize a charging back 
upon the subsequent insolvency of the drawer 
of the checks. Norton v. Mercantile Bank 
& Trust Co., Texas, 51 S. W. Rep. (2d) 
1062. 50 B. L. J. 113. 


§ 1174. Check as payment. 

The drawee of a draft, attached to a bill 
of lading, gave to the collecting bank a 
check on that bank in payment of the draft, 
which check was drawn against insufficient 
funds. The bank stamped the draft “paid” 
and delivered it with the bill of lading to 
the drawee. The bank failed two days 
later, funds to meet the check not having 
been deposited in the meantime. It was 
held that this did not constitute a payment 
of the draft and that the drawee remained 
indebted to the drawer of the draft for the 
goods against which the draft was drawn. 
Treadwell v. El Reno Mill & Elevator Co., 
Okla., 16 Pac. Rep. (2d) 62. 50 B. L. J. 
801. 


PLEDGE AND COLLATERAL 


§ 1187. Wrongful pledge. 


Where stock certificates, indorsed in 
blank, are left with a broker to secure a 
margin account and the broker wrongfully 
pledges the certificates with a bank as se- 
curity for a loan, the bank will be permitted 
to hold the certificates as against the real 
owner, provided the bank receives them in 
good faith and without knowledge as to the 
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actual ownership. Connelly v. People’s State 
Bank, Mich., 244 N. W. Rep. 500. 50 B. 
L. J. 138. 


§ 1189. Debts secured. 

A note reading “I promise to pay,” etc., 
signed by two people creates joint and sev- 
eral liability, and where securities are de- 
posited as collateral security “for payment 
of this or any other liability or liabilities 
to said holder thereof due or to become due” 
the collateral can be applied only to joint 
debts of the two who signed the particular 
note and not to debts to which only one of 
them is a party. Heffner v. First National 
Bank, Pa., 166 Atl. Rep. 370. 50 B. L. J. 
756. 


§ 1190. Pledge of corporate stock. 

Where a stock certificate, bearing on its 
face and back when issued a stamped in- 
dorsement to the effect that, upon certain 
conditions, the corporation should have the 
right to repurchase the stock, is pledged 
with a bank as collateral after the stamped 
indorsement has been erased, the bank will 
have no rights against the corporation in 
the event of the latter’s refusal to transfer 
the certificate to the bank except subject to 
the conditions specified. Scruggs, Vander- 
voort & Barney Bank v. International Shoe 
Co., Mo., 52 S. W. Rep. (2d) 1027. 50 
B. L. J. 495. 


§ 1191. Pledge of warehouse receipt or bill 
of lading. 

A bank does not acquire title to a ware- 
house receipt pledged to secure a loan by a 
factor, who receives no authority from his 
principal to store the goods or pledge the 
receipts. The bank should take notice from 
the balance sheets frequently furnished to 
the bank by the factor that the goods rep- 
resented by the warehouse receipts do not 
belong to the factor. Maxwell v. W. B. 
Thompson & Co., La., 143 So. Rep. 230. 50 
B. L. J. 97. 


PRESENTMENT FOR PAYMENT 


§ 1204. Necessity for presentment. 


Although article 566 of the Texas Revised 
Statutes provides that the holder of a note 
may fix the liability of an indorser without 
protest or notice by bringing suit thereon 
against the maker before the first term of 
court after the cause of action accrues, this 
does not dispense with the necessity of pre- 
sentment for payment to the maker at ma- 
turity. Linthicum v. Angelo Furniture Co., 
60 S. W. Rep. (2d) 315. 50 B. L. J. 


§ 1219. Time of presentment of checks. 


Where the holder of a check delays for 
more than two weeks in presenting the 
check for payment and the bank on which 
the check is drawn fails in the meantime, 
the holder will not be allowed to enforce 
the check against the drawer. Futrall v. 
Bowen, Ark., 59 S. W. Rep. 588. 50 B. L. 
J. 967. 


§ 1222. Local check. 


A farmer, residing eight miles from town, 
who receives a check drawn on a bank in 
that town on Tuesday and presents it for 
payment on the following Saturday, on 
which day he finds the bank closed for good, 
presents the check within sufficient time to 
charge the drawer with liability. Berry v. 
Harris, Ark., 54 S. W. Rep. (2d) 289. 50 
B. L. J. 295. 


A merchant delivered his check to the 
representative of a grocery house in pay- 
ment for goods purchased, telling the repre- 
sentative to cash the check at once. The 
drawee bank was located in the same town 
with the merchant. The representative, 
who had no authority to indorse the check, 
sent it to his company’s office in another 
town where it was promptly deposited for 
collection but the drawee failed before it 
eould be collected. It was held, that, under 
thé circumstances, the check had been pre- 
sented in sufficient time to charge the 
drawer with liability and that the drawer 
remained liable for the purchase price of 
the goods. Petty v. Ozark Grocer Co., Ark., 
61 S. W. Rep. (2d) 60. 50 B. L. J. 964. 


Where the payee of a check receives it 
during banking hours in the same city in 
which the drawee is located, it is a suf- 
ficient presentment for payment for the pur- 
pose of charging the drawer with liability 
to deposit the check in another bank on the 
following day, and have that bank present 
it to the drawee on the next day. Bay City 
Bank v. Concordia Mutual Fire Ins. Co., 
Mich., 245 N. W. Rep. 532. 50 B. L. J. 276. 


Where a property owner delivers his check 
to the collector in payment of taxes on the 
property and the drawee bank fails four 


days later, the check not having been pre: 


sented in the meantime, the failure to pre- 
sent the check promptly is negligence, ren- 
dering the collector and his bondsman liable 
for the amount to the drawer. The rule 
applied in this case is that a check on a 
bank in the same business community in 
which the payee receives it should be pre- 
sented on the day following receipt. Sun- 
flower Compress Co. v. Clark, Miss., 144 So. 
Rep. 477. 50 B. L. J. 289. 


§ 1230. Effect of delay in presentment of 
check. 


A county treasurer sent to the treasurer 
of a city located in the county, a check 
representing the city’s share in certain taxes 
collected by the county. The city treasurer, 
who was also assistant cashier of the bank 
on which the check was drawn, delayed for 
thirteen days in presenting the check, at the 
end of which time the bank failed. In an 
action by the city against the county, it 
was held that the city could not recover and 
would have to bear the loss. City of Plain- 
ville v. Board of Com’rs. of Rooks Co., 
Kans., 19 Pac. Rep. (2d) 719. 50 B. L. J. 
698. 


§ 1236. Waiver of presentment. 


A delay of ten days in presenting a local 
check for payment will discharge the drawer 
from liability on the check where the drawee 
bank fails in the meantime; but, a subse- 
quent promise, on the part of the drawer 
to pay the amount due on the check, will 
waive the holder’s negligence and make the 
drawer liable. Mary Couts Burnett Trust 
v. Samuels, Tex., 59 S. W. Rep. (2d) 358. 
50 B. L. J. 1017. 


PROTEST 


§1252. Time of protest. 

Where, under a statute, a promissory note 
matures on June 6th, a notation in the mar- 
gin “Due June 7” should be ignored in de- 
termining whether the note was protested 
and notice of dishonor given within proper 
time. E. E. Rivet & Sons v. Durand, R. J., 
163 Atl. Rep. 476. 50 B. L. J. 420. 


SAVINGS BANKS 


§ 1272. Powers of savings banks. 

Under §§ 1855-a and 3060-a52 of the Iowa 
Code Supp. 1913, a savings bank that has 
sufficient funds available, may legally issue 
a certificate of deposit for negotiable notes 
and thereby become a holder in due course. 
The authority to sell, discount, purchase and 
make loans on commercial paper, notes, etc., 
authorizes a savings bank to make and con- 
tract for the purchase of notes, notwith- 
standing the inhibition on contracting debt. 
Andrew v. Peterson, Ia., 243 N. W. Rep. 
340. 50 B. L. J. 143. 


§ 1275. 


Savings bank held liable for de- 
posit paid to party not entitled. 

; The rule that a savings bank is not liable 
in making payments on a forged draft or - 
receipt to a person in possession of the pass- 
book of the depositor whose name is forged 
unless the bank fails to exercise ordinary 
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care, does not apply in favor of the savings 
department of a national bank. Hernandez 
v. First National Bank, Neb., 249 N. W. 


Rep. 592. 50 B. L. J. 920. 


STATUTE OF LIMITATIONS 


Filing claims against insolvent. 


A statute which extends the time for fil- 
ing claims against an insolvent bank after 
the time for filing claims has expired, un- 
der the existing law is void. Wasson v. 
State, Kans., 60 S. W. Rep. (2d) 1020. 50 
B. L. J. 864. 


§ 1309. Action to recover payment on 
forged instrument. 


The Missouri statute (Sec. 2819 R. 8. Mo. 
1929) providing that a bank shall not be 
liable in paying a “forged or raised check” 
unless the depositor notifies the bank within 
one year, does not apply to a check bearing 
a forged indorsement. American Sash & 
Door Company v. Commerce Trust Co., Mo., 
56 8. W. Rep. (2d) 1034. 50 B. L. J. 554. 


STOCK AND STOCKHOLDERS 


§ 1329. Transfer and sale of stock. 


Where the seller of stock in a bank agrees 
to buy it back on the purchaser’s demand at 
the price paid for it, the purchaser need 
not allege and prove, in an action to re- 
cover the money, that he made a tender of 
the stock, if it appears that tender has be- 
come impossible through no fault of the 
purchaser and that the stock has become 
worthless, Cox v. Cox, Neb., 247 N. W. 
Rep. 898. 50 B. L. J. 597. 


Right of bank to purchase its own 
shares. 


In selling shares of its stock it is illegal 
for a bank to agree to repurchase the shares 
at the buyer’s option. Such a contract will 
not be enforced. Goldwyn Loan & Invest- 
ment Corp v. Weinfield, 258 N. Y. Supp. 
217. 50 B. L. J. 154. 


§ 1335. 


§ 1337. Dividends. 


Stock dividends on corporate stock held 
in trust belong to the life beneficiary if they 
are declared out of earnings made subse- 
quent to the creation of the trust; other- 
wise they must be apportioned between the 
life beneficiary and the remaindermen. In 
re Hagen’s Will; In re Rochester Trust & 
Safe Deposit Co.; Williams v. Hagen; N. Y., 
186 N. E. Rep. 792. 50 B. L. J. 1037. 
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§ 1350. Statutory liability in general of 

stockholders to creditors. 
In a suit to collect an assessment, bank 
stockholders cannot question the necessity 
therefor or the bank commissioner’s right 
to levy the assessment, even though they 
allege fraud, where there is evidence show- 
ing that the assets of the failed bank are 
insufficient to pay its liabilities. Fee v. 
Taylor, Ark., 58 S. W. Rep. (2d) 944. 50 
B. L. J. 677. 


One who purchases stock in a bank and 
receives dividends upon it for more than 
two years and until the failure of the bank 
will not then be allowed to have the pur- 
chase canceled and so escape statutory as- 
sessment on the ground that it was induced 
by fraud on the part of officers of the bank. 
Commissioner of Banks v. Carrier, N. C., 
165 S. E. Rep. 678. 50 B. L. J. 491. 


One who subscribes for and pays for 
shares of stock in a bank becomes a stock- 
holder and is subject to the statutory stock- 
holder’s liability upon the failure of the 
bank, even though the officers of the bank 
wrongfully withhold the certificate from 
him, contending that he had agreed to 
leave the certificate with the bank under 
pledge or escrow agreement. Colman v. 
Button, Ariz., 23 Pac. Rep. (2d) 1078. 50 
B. L. J. 766. 


The holder of shares in a trust company 
received notice of a stockholders’ meeting 
to consider consolidating with a national 
bank under the latter’s charter, pursuant to 
the provisions of 12 U. S. Code, § 34a. He 
ignored it and the consolidation was ef- 
fected. Shares were issued and registered 
in his name but the certificate was not de- 
livered to him, it being held until payment 
should be made. Upon the failure of the 
national bank it was held that he was sub- 
ject to the statutory liability of national 
bank shareholders. Littrell v. Craig, 1 Fed. 
Supp. 491. 50 B. L. J. 308. 


The fact that the stockholders of a bank 
are called upon, while the bank is a going 
concern, to pay an assessment of 100 per 
cent. on the shares of stock held by them, 
for the purpose of restoring the bank’s im- 
paired capital, will not relieve them from 
the liability imposed upon bank stockholders 
hy statute upon the failure of the bank. 
Whitfield v. Dorman, Ky., 61 S. W. Rep. 
(2d) 280. 50 B. L. J. 951. | 


Under the laws of New York, the fact 
that some of the assets of a closed bank 
are still unliquidated is no defense to an 
action by the superintendent of banks for 


an assessment against the stockholders; nor 
is the alleged misconduct of, the officers of 
the bank a defense to such an action. Brod- 
erick v. Adamson, 262 N. Y. Supp. 582. 50 
B. L. J. 608. 


Under the North Carolina statutes, the 
owner of shares of bank stock who, in good 
faith, transfers them to a person in trust 
for the owner’s minor nephew, will not be 
subject to the stockholder’s statutory lia- 
bility upon the failure of the bank eleven 
months later. In re Goldsboro Savings & 
Trust Co., N. C., 165 S. E. Rep. 705. 50 
B. L. J. 106. 


Upon the failure of a national bank a 
stockholder cannot escape assessment, in an 
action brought by the receiver, as to certain 
shares on the ground that they represent an 
unlawful increase in the capital stock made 
by declaring a stock dividend. Anderson 
v. Benedict, 1 Fed. Supp. 654. 50 B. L. J. 
196. 


§ 1352.—Transfer prior to insolvency. 


An owner of bank shares who, though 
acting in good faith, transfers the shares 
to a minor will remain subject to the stock- 
holders’ statutory liability upon the failure 
of the bank. Cobb v. Bank of Martin, Ga., 
166 So. Rep. 424. 50 B. L. J. 208. 


The owner of stock in a bank, who, in 
good faith, makes a gift of the stock to his 
son, a new stock certificate being subse- 
quently issued in the son’s name, will not 
be subject to the stockholders’ statutory 
liability on the failure of the bank. Mitchell 
v. Banking Corporation of Montana, Mont., 
23 Pac. Rep. (2d) 978. 50 B. L. J. 976. 


§ 1358.—Deceased stockholder. 


The Washington statute (§ 1477, et seq. 
Rem. Comp. Stat.), requiring claims 
“against the deceased” to be presented to 
the executor within six months after notice 
to creditors, does not apply to a claim by 
the receiver of a national bank for the 
statutory assessment on shares owned by 
the decedent, where the insolvency of the 
bank takes place after the death of the 
stockholder. Such a claim is one against 
the “estate” rather than against the “de- 
ceased.” Drain v. Stough, 61 Fed. Rep. 
(2d) 668. 50 B. L. J. 331. 


§ 1364.—Liability of married woman as 
stockholder. 


The fact that a woman, owning stock in 
a bank, is married is no bar to her being 
liable for an assessment against her stock 
on the failure of the bank. Best v. Turner, 
1 Fed. Supp. 461. 50 B. L. J. 212. 
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§ 1365.—Stock purchased on misrepresenta- 
tion. 

Under the laws of North Carolina, one 
who is induced to purchase stock in a bank 
by the misrepresentations of the bank’s 
president will not be subject to the stock- 
holder’s statutory liability upon the failure 
of the bank. Hood, Commissioner of Banks, 
v. Martin, 166 S. E. Rep. 793. 50 B. L. J. 
283. 


STOPPING PAYMENT 


§ 1371. Notice to stop payment. 

A stop order given to a clerk of the 
drawee bank over the telephone is valid. It 
is not necessary that the order be given to 
an officer. Shude v. American State Bank, 
Mich., 248 N. W. Rep. 886. 50 B. L. J. 665. 


§ 1372.—Form of notice. 


An order to stop payment of a check 
given by the drawer to the drawee bank 
over the telephone is valid. A statute which 
requires renewals of stop orders to be made 
in writing cannot be construed to require 
the original notice to be written. An order 
stopping payment of a check need describe 
the check with reasonable accuracy only. 
The fact that the drawer in stopping pay- 
ment states the date incorrectly is imma- 
terial where the check is otherwise accu- 
rately described. Shude v. American State 
Bank, 248 N. W. Rep. 886. 50 B. L. J. 665. 


§ 1373.—Time of notice. 


Where the holder of a check sends it to 
the drawee and the latter stamps it paid 
and issues a draft in payment it is too late 
for the drawer of the check to stop pay- 
ment. The check has, in effect, been paid 
or accepted and the bank is liable to the 
holder for the amount. First National Bank 
v. Wisconsin National Bank, Wise., 246 
N. W. Rep. 593. 50 B. L. J. 484. 


§ 1382. Liability of bank paying stopped 
check. 


Where the drawer of a check stops pay- 
ment of it at the request of and for the 
benefit of the payee and the bank later pays 
the check, it will be liable to the payee for 
the amount. Southern Bank & Trust Co. 
v. Whited, Ala., 145 8. W. Rep. 832. 50 
B. L. J. 586. 


§ 1383.—Where bank is protected. 


A statement in a stop payment order that 
the bank will not be liable if payment is 


“made through inadvertence or accident” ™ 


will protect the bank. Hodnick v. Fidelity 
Trust Co., Ind., 183 N. E. Rep. 488. 50 
B. L. J. 369. 


TAXATION 


§ 1413. Taxation of national bank deposits. 

Under the Tennessee statutes a savings 
deposit on hand more than six months is 
money on deposit subject to ad valorem tax. 
Such a deposit is not a bond within the 
meaning of a provision excepting certain 
bonds and defining a bond as an instrument 
“whereby the obligor is bound to pay in- 
terest.” Hamilton National Bank v. City 
of Chattanooga, Tenn., 54 S. W. Rep. (2d) 
943. 50 B. L. J. 441, 


§ 1417. State tax on national bank shares. 

The fact that the attempted exercise of 
a state’s power (delegated to it by Con- 
gress) to tax national bank stock fails, does 
not deprive the state of its inherent right 
to tax domestic bank stock, the exercise of 
which does not violate the provisions of the 
Federal Constitution. Phelps v. Union Bank 
& Trust Co., Ala., 142 So. Rep. 552. 50 
B. L. J. 40. 


The fact that a county taxes national 
bank shares at a higher rate than shares of 
building and loan associations does not make 
the tax discriminatory and invalid under 
section 5219 of the U. S. Revised Statutes 
(12 U. 8S. Code, § 548), which provides that 
state taxation on national bank shares shall 
not be at a rate higher than assessed on 
other competing moneyed capital. Mer- 
chants’ National Bank v. Dawson County, 
Mont., 19 Pac. Rep. (2d) 892. 50 B. L. J. 
658. 


§ 1418.—Discriminatory legislation. 

Building and loan associations, and finance 
and mortgage companies, are not “compet- 
jng moneyed capital” within section 5219, 
U. S. Revised Statutes, so as to invalidate 
local state taxes on national bank stock on 
the ground of discrimination. Hoenig v. 
Huntington Nat. Bank, 59 Fed. Rep. (2d) 
479. 50 B. L. J. 92. 


Taxes on the stock of a national bank, 
paid under protest, pursuant to a statute, 
which discriminates between national bank 
stockholders and competing moneyed capital 
and which has been declared unconstitu- 
tional by the Supreme Court of the United 
States, may be recovered back. Gramatan 
National Bank v. County of Westchester, 
262 N. Y. Supp. 3. 50 B. L. J. 499. 


§ 1423. State banks. 

Under an Arizona statute the only method 
of taxing a bank is by assessing the shares 
of stock of the shareholders and not by 
taxation of its capital or assets. However, 
when the bank becomes insolvent, the 
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method of taxation is upon the capital or 
assets and not the shareholders, for the 
shares no longer represent the full cash-value 
of the assets. Federal Land Bank v. Yuma 
County, Ariz., 22 Pac. Rep. (2d) 405. 50 
B. L. J. 869. 

§ 1425. Inheritance tax—residents and non- 
residents. 

In establishing the value of shares of 
stock for the purpose of determining the 
amount of inheritance tax due, the price 
at which the stock is selling on the stock 
exchange is not necessarily conclusive. It is 
permissible to show that the market price 
is based on false reports of the company’s 
financial condition. In re Spitley’s Estate; 
Citizens’ National Trust & Savings Bank 
v. Riley, Cal., 13 Pac. Rep. (2d) 358. 50 
B. L. J. 161. 


§ 1429. Income tax. 


Money which a bank receives by way of 
damages in an action, brought to recover 
for an injury to its business, need not be 
included in its income tax return as net 
income. Farmers’ & Merchants’ Bank v. 
Commissioner of Internal Revenue, 59 Fed. 
Rep. (2d) 912. 50 B. L. J. 100. 


§ 1431. Gift tax. 


A deed of trust made in 1917, with a 
reservation to the grantor of a power of 
revocation, became taxable as a gift under 
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the Federal Revenue Act of 1924 when, in 
1925, the power of revocation was canceled. 
Burnet v. eo 53 Sup. Ct. Rep. 
369. 50 B. L. 365. 


TRADE ACCEPTANCES 


§ 1454. Negotiability. 

The negotiability of a trade acceptance 
is not affected by the following clause: 
“The obligation of the acceptor hereof 
arises out of the purchase of goods from 
the drawer.” ‘Traders’ Securities Co. v. 
Kalil, Pa., 162 Atl. Rep. 499. 50 B. L. 
J. 35. 


USURY 


§ 1474. Commission, bonus, expenses, etc. 

A commission of 5 per cent., paid by a 
borrower to a trust company for securing 
a loan on mortgage from a life insurance 
company, does not constitute usury. Che- 
nault v. Southern Trust Co., Ky., 53 S. W. 
Rep. (2d) 369. 50 B. L. J. 216. 


§ 1488. Penalties for usury. 


Under the Florida statutes, Comp. Gen. 
Laws, §§ 6938, 6939, where money is loaned 


at a usurious rate, the lender must forfeit 
all of the interest “contracted” for and 
double the amount of interest “reserved, 
taken or exacted.” Sherman v. Myers, Fla., 
146 So. Rep. 213. 50 B. L. J. 479. 
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